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‘ J;m:a M. Thompson, for KaRAn geiences Corporation, an

Anterested party!

*'gragory R. Patkoff, ¥sq., Department of the Adr Ferce, for

.. -the agency.

" nobert C, Arsenoff, Esq., and John Brosnan, Esq., Offige of

":tao'd:nnrtl Counsel, GAO, pasnticipaced ia praparation of the
-decision. '
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f osedt ba suetaingd vhers avavdaa’s use of a Federally
. Rogesrch and Development Center (FFRDE) 23 a

“edgnitisdnt PArENEr VNE can:a;; to Federal Acquiaition

Neguiskloa prohibitisn againar PPRDCs competing with privace
Sirme unda:'goya:nnant :olicjtntions.

-'.lanzg? Compression Researeh largozltioa (RCR) protasts the
" away

e e

of a contranot to Raman |8ciences Corporition undsx

Program Ressarch and Development Ansouncemant (PRDA)!

¥o. #1-05, Lseued by the Alx |Porce for the detign and

developnent of an Ulvrs Wide | Band Wicrowave 3Jouzce, &
ting device that radiates higb energy miarowdves. ECR

that Koman was improperly

National Laboratories=-3

Developnent Center (FEFRDE)
£ Esaxgy (DOR)--in

perpirtad £o team with $and

_sponadred by she Department

- . centravention of Federal Aocguisition Regulation (FAR)

‘§ 35,017=1{e) {4) . That regulation requires that the spongor
' N

! p—— - -
% PROA is & spcelsl t}m‘ of solicitation anghorized by Alr

- ens Command 3C) rederal Acquisition Regulacion
.fgfgf :zgglontnc £8 35.90 « It is vsed t& obtain

. pE als for cartain types Of #iploratory research. AFsSC -
. a:?g:pp"ﬂ 35,9001, & PREA 4# leenad 4w tha fare of an
‘announsement in the Copmerce BUEIDAAA RAilv. ld.

t
]

f bm 5 OF THE STAFF JUDGE ADVOCATE
d&g OFRCE
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,';“.@a pvARinie ire FPRNT fram campofing with privesa
tgrma for government CoOntracts. iﬂsralso slleges thac

TRaman’a proposal doas nor conform to material requirasents

of the PABA,; anad that i{tvs own) proposal was nisevaluatoed s &
-SENVLL of agency blas. i

© Ha ".'tn,ct.tin the gxor.uc bagauss wa AfJrss with the 9:ouum
TRAT Sne perelalpasion s saadia ungzt WU Glruumptanuoy

- hare was contrary to the applicsble regulation,

The BPRCA was published in chy Wg_ﬂgﬁ_muﬁ on
© Junuazy 3, 1§93, soliciting propossls fer an ldsmonth effort
1o davelop the roquired miordwave davics, with & stated ¢ost
qatinage of 'ngprnx:hnr.ny' $6 millian, Yeshnical proposals
. b tO DR evaluatyd with Xespect GO0 three oversil factors,
148644 1B dastending ovder of impertance: (1) Cechnlcal and
' englneecing soundnds; (2) sclentific agrivy and (3) the

' ror’s capability to ¢ the agency's principal
:gj:ct.&ve in advanaing 'uwrwhcﬁnq nod silicen

tethnology.” Within the fastexr relsating to technical and
msm;ﬁ! ssundnsss 1§ svalusticon gubleccors were Yisted
4n’ deasand oxder ¢f Lxportinde. The two morr imparcant

 technical subfactors ware apedific high-anergy pulse power

. yeguiremasts for tha nllréwdid GAVice, AnA thé dsBirsbilicy
of using & nusber of lasar~triggered ailicon-based
seniconductor svitches at part of the design, Cost wis
{dentified as sacondary to technioal considerations.

‘mn' , 1A esnle frem she €olioving firar wers vacalvad on
-rthungymg; TRM; Saman, st & mgond cost of §4.,7 miliion;
. ahd ECN, ¥t 8 propousd vusL of #M.T wiillon. (T gz
" wan Sasemmined UANTiApranla ReAnntA Tha aiAvAUATAE GANATREING

el A% propessh dbé Aty Mty (R AT imecante sab Faneh
!'l's"r.l‘u )lbr :hu to roguiscd wave burut frxsquunuy, ass
" pacause its proposed switch design was considered risky).

o ‘Kanan’ ol was found acoepcsblis. fThat firm proposad
o ee -a.:n?‘?.ﬁﬁ‘ la.nduf An OXGAT ta Uk the laboratory’s

racognlzed sxpertise &n "repatitive high ensrgy laser pulie

' power development and high energy leser activated switehing

4 spon is che axecutive ney whish manages
.mi& m'&'i'u. nonitoss, tnndl“:nd l! Snpano!.bn 'to: the
overzall use of the FYRDC. FAR § 32.017 (%,

Staman’s prbposs) l1ists Sandia as 3 tdaning partner and &
'mbconuo%n:. Aceording e PAR 8 9,601, a tepning
ALTANgeXeDT axidts vhan & prims oontxictor agrées with one
oF méra gospenius to have them ACT 83 Jublontracters under 3

' spacified gévernmsnt sontract ¢ sequisition program.
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‘pmohaclogy.® SANdin’ effor: wAd eupasted to 2008uAL faor
$3.9 sadiion of the 84.Y millicn UoLed cost proposad b
,Xeman, TB8 regord shows Lhat the evaluatars OpicifiCIIly

" nored that Sandis was & teaming pattner with Kaman and

¥ocogniled the partnezrship for ivs expersias. The
evaluazozs ware particularly lmpresesd wich the aclutien to
Jawdbching pyébiasma poasd b{ wha PRDA=-8 salutlen uaing anly
{ans- ewitch Lnstead of pulriple switches. The Alr Porce
SL3tes SUSh AN Lnnovative ides had not besn conzidarsd bg
its cachnical staff prisy ¢ tha lssuanas of che WRDL, uhieh
describad a multiple switch rzsngenent 4% a sudqestes
solution. The evaluators found the ¢implicity of a single-
suitah system £o be of special benefit in ensuring lower
shintanancd GO8LE Guring /field tealing ocutside s laborasory.

"fbi?a propodal was found to ba unecasptanie grincipally
(-

heosuss of the oonilextey of ite design involving tha
T L e iy gl

' 34d not t a !

ighguialuo_twttehtng technology, or chat ics desiygn could noc

roQuirad paver outputs. ther, the stioned
mtbg‘m% ampngnuruug speolitic tés:&cgeﬁn Db Ly ng

88 couplex a #OL of svitches as it proposed, and they found
)chateggt.cpnpleu design vas, simply put, too risky for
. gucoessful racion as a liold testing devioas= uvltimate
. gonl of the » _The evalystora alse soted that, given
. '3 propoued sosta of §6.7 middkon and the agency’s
. t® of approximately #8 sillion, ths Alr Foxce would
m Been able o avedd 2 ocontract €& ECR withourn

‘ehanges in the firm’s propsesl,
fin award wes sade to Xanan on she basis of ita initial

roh 27. This protest f£allowed on April 1S
m‘io"ﬁoﬁiﬁgﬁr of :c:'t velephonic potitisatien of
of tha 30 4elanAse Any rima te effact 2
under ¢he Compatition in Gentract Act
CICA), 33 U.8.C, § 3883 ¢d) (1) (1908). 2hus,

. AJORSY TEPOILS CLAL Performanco has ssntinued.

BOR! tan {s that avard to the Kamgn/Bandis "tean® was
: . ’:‘g uee it {8 contrary te FAR § 35.017s1(c) {4),
tﬁ rolinize sandiu, as &n PPROC, from conpeling with the
| Privete 86Ctox flor foverrmant contracts. ECR also arguas
That RInAn’s one-ewiteh design wag net "rasponsive” to vhe
_PRDA, snd that itg own propossl was misavhluated as & result

- of lomg~asgnding Aly Yores bias against the fira,

' with PCA uhat, under the oircuastances of this
:;o:a:::m, the 32 Force’s degision to ascept Kaman’s
proposal Lo team with Sandlia was inconsistent with she

P {8lan contalned in PAR & 38.017=1(c) (4) and we sustain
rhe protést on this bisis.

. ' . . | p-243450.2.
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.Tgc cord shows that Kaman'is use of Sandiy was a
significant factor used by wha agency 4h distinguishing
lloug the three competing offera. Kanan’s proposal wig
,q;gh ragarded becausa of provep exportise in high anergy
puise powar and switohing design]tecinoloqy it offaredw-the
vo:yuﬁrnas vpon which Kaman ghoad to raly on Sandia‘s
\ $O30uTCas. Oh the other hand, ‘s and ECR‘s proposals
wore faulted in these arans. Injaddition, the ¢ost of

Sandin’e efferes, which spparently do not include any ameunc
for peotic

osme to 40 percent of Raman’s overall proposesd
© Qoath Ang i&nnn' use OF the simplivied gwicching technolegy
contsibuted £o Kemanis ability €5 prepose the lowaszt eosts.

tcn'a‘nnltipl? ’wttchinq approagh was significantliy more
cesely. - ;

Red Xaman proposed to team wich |4 private suboontractor to

‘ﬂhg‘ thoe expartise thére would be a0 question concerning
prieaty of che arrangenmens. f#andia is not, howevas, a

4

Q

ob
' vage firm, Sandia is an PPRBC. FAR § 33,017-1(a),
‘ Rp%oggtng'zo DOE, in this role, jfandls functions an the
' )
:"c olled; government-4y ed research sstédblishaent.

rs behalf 60 a contractusl basis as & govarneent-
( .12: goxtey regulating 8 explicitly zecognizas their
. gpac

al relationship o the FeETIRANT. AR
S8 381017 (a3(2)), and it requires theiz axc weion from

oonpze for governmant conteagts vith the private sector.
lﬂ- '?5?011-1 e} {4}, }

2h rorce Argues that the letory ban on an PEROC
':2:22:§n9 uith commercial fimms undex s govermsent
solicitation extends only te instances where the IFROC ix &
cime congraster. Tha agaacz alse ;g:gga to TAR

' gJSS'OIT-lloltS) whdch peymits the ‘s &ponmor to allow

O - eform work for private profit organismations as

i ‘afﬁ for Sandia S0 perform Shis work under the tan,n

. propbsali In azd, aqency noves that sandia‘s

K or hare, DOE, :Ig in faot approve Sandia’s
participation with Xaman g¢ bot Sonsgituting direct
~ ‘oompetition with private sector organiszations.

E suchority under FAR ¢ 35.017~1 () (6) to permit
;Eﬁ::ibgﬁ'ﬁ::k for private antitied under appropriate
. ‘olroumgtancas, sugh work must be tible with the
‘pequlatory prohivirien contsined in FAR § 35.017-1(0) (4)
‘whioh, in essance, stated that auch work Wust net résult in
parcioipation in & ocapatition for a goverament contrast
‘againat ptivata concarns, Kaman t POB'e Igg:::nl for
gsndia to canstruct an impulas sransmitter for afyer
ths firm. had subaicted its {:oposgm st Lssue hare. It
~Faguest te DOE mide ho wantion 6f the Air Foxcy procurament,
, 0059:‘;pp:ov.1 u3s apperently based solely on Sandia‘s end

" a p-243850.2
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Ramen’s genersl stataments that dizredy competition with the

private s_ect.g: would not rasult froa Kiman 'acqnir}tnq] the
' .nﬁueu of Sandia National lLahoratories vo pasticipate in
iee tmfulsc adar program.” 7The rocord dces not astablish
ft.En either the Aly Force aocr DOT aver ¢onsidarsd tha extant
" of Sandia’s parvicipation in Kaman‘s proposal ox whether ohe
,P‘N)c'o pasticipation 43 a tasning partner placed the firm
"~ in the ftion with non~FPRDC concerns under the PRDA,

1(e) (4) Qoes not make 3 disginction batweeén an
A2 A prime contractor or suboontrastor, Wa
8 determination vhether an FFREC is in facot

a privace firm {n violation of the regulagien
pon whether the FFROC has submitted a proposal
. but upon the fmpact of ite pareicipacion,

B - rom a jtechnical snd & ¢oat standpoing, upen the
' urengntd Bere, Sandid was & 2ajor teaming partner with
o nin | the FFRDC was to supy ! imporcant pulse power
. and| evitchidy technology vhich conatituted 40 pergent of the
. cost of tha lteAe’s afforc. TFurther, the record shevws that
- dis’w Softribution to Kampn’s proposal was criticsl dech
. 4 s techrical and ocost etandpoint to its being selected
. for award, [Unday the olirdumevances here, we believe that

- Sandials jeipation with Kaman constituted titien

. 'for| a goverhmant contract and thus xan.afoul of the ban
cq:g:im in ¥AR § 38.017~1(c) (4).

We have ey BCN’s other sllegatians concerning the
-ppoeptablility of Kaman's troposu and tha alleged blas of
the| agency in {ts evaluasion of the protaster’s own proposal
Soand :g:xd thez to ba without marit. In wview of dur
. conalusien with regard Lo the principal issue, however, it
. ‘wonld ugn, no ugeful purpose to discuss these allegations
N } 3 . N

.any furt

. ' \ .

te (Del shat given extant and significance of
.fandia’s participation in the Xaman propoaal and the
‘wechnical impact its requirenments of Sandia’s unique
Appxosch to gwitching, tha agency sheuld bave eithar :
xejected Xaman’s proposal 89 violative of FAR § 35,017-
1(¢) (4) or given the opportunity through discussions
to submit ‘dn approfch thit was not dependant upon Sandia’sx
parcioipation. If the agency determinad that che statutoery
-snd refulatézy requirenents for Mgouating‘only with che
Xaman/gandia team wvera met, it could aleo Aave gondueted &
" solé=sourds segotiation pursumnt to those autherities.
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'-:im PesfornaAnte is approximataly one-half complete, we

it 1apructtcal o recommend that Kaman’s eontract be

. serminaced. We 49, howsver, find cthat BCR it ennitled e

.. "Tecover itg proposdl preparation 00sts &nd ivs reascnable

" gosge of #11 ng and pursui ite pzotest. Bld Pratest

/

HBUd

-

-

. Regulations, 4 C.F.A, § 21.€(d) (1) and (2) (3991).
| tho p:otaat {3 sustainaed,

L pa Conptrolier ae/f:“ﬁ\'

¢t tho United States

-|
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¢ #-243650.3
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