OTHER FEDERAL AGENCY (OFA) FUNDED CRADAs

AL Policy:  A CRADA, funded under an Interagency Agreement (IA) with an OFA, creates unusual situations that must be carefully analyzed before DOE can approve the agreement.  An IA is the agreement between DOE and an OFA for the services or materials of a Contractor under DOE’s Work for Others (WFO/OFA) program.  Generally speaking, a WFO/OFA proposal whose sole purpose is to fund a CRADA is not problematic.  In instances where the Contractor has decided after the acceptance of the WFO/OFA proposal that a CRADA should be undertaken, several issues arise that are of concern to DOE.  The following issues are best managed by presenting them to the DOE/Albuquerque as early in the negotiation process as possible.

· What is the purpose and defined deliverables of the WFO/OFA project? 

Agencies with internal missions generally desire specifications or a prototype that can later be procured, while others with external missions are interested in science for the good of society, as in the case of the Environmental Protection Agency or the Veterans’ Administration.

In cases where the OFA sponsor intends to procure the resulting product of the CRADA, the Participant may be barred by the Federal Acquisition Regulations from responding to a government procurement because of having an unfair competitive advantage.  In cases where the OFA sponsor intends to make the technology available to anyone who wishes to use it, a prohibition against the Participant competing in a future procurement may not exist.  In either case, it is important that both the OFA and the Participant acknowledges, in writing, an understanding of the potential issues before the CRADA is negotiated.

· Funding for the CRADA

Funds received via an IA must be available prior to starting work on the project.  Work that has been accomplished under the IA prior to the CRADA usually cannot be considered as an in-kind contribution to the CRADA, nor may it be included as part of the CRADA work.

· Protecting and determining who can have access to information generated during the CRADA effort
Normally, the National Competitiveness and Technology Transfer Act of 1989 permits information generated during a CRADA effort to be withheld from public release as protected CRADA information for up to five years.  However, OFAs that fund CRADAs but are not signatories may want or need access to the information.  If the other agency’s mission is internal, that agency may need the information for a future procurement.  An agency, whose mission is external, may want the information to disseminate widely for the good of society.  It is because of these differences in project outcomes that Contractor personnel must determine each party’s needs early in the process and make those needs known to the other parties as well as the DOE.  

AL Approval Requirements:  When all parties are informed of their options and responsibilities, changes to the standard language found in Article VIII, Obligations As To Protected CRADA Information, paragraph B, should be negotiated.  Depending upon the situation, several changes could be made.  At the very least, subparagraph (5) should be rewritten to indicate access by the other federal agency and/or its designees with the same protections in place as the participating DOE facility.  This CRADA paragraph must be explicit in terms of describing who can have access to the information and under what circumstances.

Furthermore, the time period indicated in Article VIII, paragraph B, may have to be zero years.  On those occasions where the Participant is allowed to protect the information generated under the CRADA, the absolute minimum time should be selected.

Because each WFO/OFA-funded CRADA situation will be different, it is imperative that Contractor personnel discuss details with DOE/Albuquerque early in the process.  Whether or not procurement issues arise in the future is dependent upon the agency issuing the RFP.  However, to preserve good relations with the Participant, the Contractor should keep them apprised of these possible problems.

Summarized below are JWS and CRADA requirements for WFO/OFA funded CRADAs.

Provide the following as external documents to the JWS.

· WFO Proposal

· DOE Acceptance Letter with the certified and approved funding document, e.g., MIPR.

· Costing document from Contractor’s financial office with a status of the funds costed to date and the total dollars available to fund this CRADA effort.

· An authorization memo from the OFA approving the use of its funds for this CRADA effort if authorization is not included in the WFO proposal.

· Acknowledgment in writing, by both the OFA and the Participant, that they understand the potential issues concerning generated information and follow-on OFA procurements.

For new WFO projects with required documentation still in process,
DOE will approve CRADAs pending receipt of items listed above that are normally provided as JWS external documents.

For existing WFO projects with required documentation completed, all the above-mentioned JWS external documents must be submitted for CRADA approval.

The JWS/Statement of Work should include the following information in those sections referenced below.

· Section A  - Purpose, Background and Reasons for Cooperation
Describe how the CRADA effort supports the WFO/OFA project, the OFAs purpose for funding this CRADA and the anticipated deliverables.  The description should include the work to be done as part of the WFO project and whether or not any prior work has been completed on the WFO project.  Work completed prior to CRADA execution cannot be credited as a contribution to the ensuing CRADA.

· Section C - Estimated Cost and Source of Support Form
Identify the OFA and dollar amount.
Break out the OFA contribution in Section C of the JWS and Article III.A. of the CRADA.  The JWS and CRADA should reflect all contributions to the CRADA.

· Section E -  Special Considerations, No. 16 - Unusual Elements

List any issues requiring resolution and describe how they were mitigated.
