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1. Section B.2, ESTIMATED COST, MAXIMUM AVAILABLE FEE, AND
AVAILABLE FEE, is amended to read as follows:

B.2

ESTIMATED COST. MAXIMUM AVAILABLE FEE. AND AVAILABLE
FEE

(a) Paragraphs (b) through (c), below, set forth the Estimated Cost, Maximum
Available Fee, and Available Fee for the Contract term(s). At the start of
each fiscal year, these paragraphs will be reviewed to include the
appropriate figures for the upcoming fiscal year. '

(b) The Estimated Cost of the specified Contract periods, exclusive of the
Contractor's Basic Fee, if any, and Award Fee is set forth below:

Contract Period Estimated Costs
January 1, 2001, through September 30, 2001  $277,000,000
October 1, 2001, through September 30,2002  $443,448,000
October 1, 2002, through September 30, 2003  $446,439,000
October 1, 2003, through September 30,2004  $501,619,000
October 1, 2004, through September 30, 2005  $501,166,138
October 1, 2005, through September 30, 2006  $465,658,696
October 1, 2006, through September 30, 2007  $484,260,500

© N The Maximum Available Award Fee for the period October 1,

: 2006 through September 30, 2007 is $26,748,000. In addition,
$4,343,500 is available based on an estimated amount of Non-
NNSA Funded Work for Others and $2,520,000 for an estimate for

NNSA Funded Work for Others, for a Total Available Fee of

$33,611,500.
2) The Available Fees for the specified Contract periods is set forth -
below: '
Contract Period Available Fee

January 1, 2001, through September 30, 2001

Award Fee $ 5,108,500
Performance-Based Incentive $ 9,891,500
Total $15,000,000

October 1, 2001, through September 30, 2002
Award Fee

$ 9,034,000
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Performance-Based Incentive $14.050,000
Total $23,084,000
October 1, 2002, through September 30, 2003
Award Fee $12,186,000
Performance-Based Incentive $11,174,000
Total ' $23,360,000
October 1, 2003, through September 30, 2004
Award Fee $12,905,000
Performance-Based Incentive §11,625,000
Total $24,530,000
October 1, 2004, through September 30, 2005 7
Award Fee $13,460,029
Performance-Based Incentive $ 8,800,000
Work for Others . $ 2,535,669
Laboratory Reimbursable Work $ 1.161.165
Total $25,956,862
October 1, 2005, through September 30, 2006
Award Fee $12,789,804
Performance-Based Incentive $13,250,000

Non-NNSA Funded Work for Others

~ $ 3,748,500

NNSA Funded Work for Others $ 2.590.000
Total $32,378,304

October 1, 2006, through September 30, 2007

Award Fee $26,748,000

Performance-Based Incentive $ 0

Non-NNSA Funded Work for Others $ 4,343,500

NNSA Funded Work for Others $ 2,520,000
Total $33,611,500

2. The following Section H clause is amended as set forth below,

Section H.50 STRATEGIC INITIATIVES, is added.
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STRATEGIC INITIATIVES

The Contractor shall participate with NNSA and other NNSA M&QO contractors
as part of an "enterprise organization" to evaluate, plan, develop and implement
strategic initiative activities that would optimize business and mission operations
across the Nuclear Weapons Complex comprised of Sandia, Livermore and Los
Alamos National Laboratories as well as the Y-12, Pantex, Kansas City, Nevada
Test Site and Savannah River facilities. The goal of these initiatives is to increase
the efficiency and cost effectiveness of the NWC from a business and mission
perspective.

~ Strategic business and management initiatives should result in reduced operational

costs complex-wide, more consistent work practices and operational processes,
better pricing, better products, more timely delivery, reduced administrative costs
and lead times for both the contractor and the NNSA, greater standardization and
interchangeability across the NWC, and increased awards to small business
entities,

Strategic mission initiatives should result in timely fulfillment of mission goals
such as weapon design, development and production.

The Contractor shall cooperate with NNSA and NWC facilities in identifying
potential cross-NWC benefits to be derived from implementing common practices

and goals across the NWC in the following areas:

Mission Workload Support.

i Nuclear Weapons

ii. Nuclear Non-Proliferation

ii. Emergency Operations

iv. Infrastructure and Environments
V. National Security

‘Enterprise Funct10nal Support

i. Enterprise Finance Operations.

ii. Enterprise Property Operations

iii. Enterprise Human Resource Operations

iv. Enterprise Procurement Operations

\2 Enterprise information technology

Vi Other business/management processes common to all or groups of
NWC facilities :

These initiatives should result in a shift to Enterprise-Led Organizations with the
lead assigned based on the contractor who possesses the most expertise and
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experience level within the complex. 'Federal leads may be established if
warranted.

()  The Contractor shall develop and negotiate annual multi-site performance
objectives with measurable performance and award term outcomes (where
applicable) of their involvement in strategic initiative efforts that would result in
operational efficiencies and reduce cost overall for the Government.

The following Section I clauses are deleted in their entirety and replaced with the

following,.

a. 14

(a)

(®)

(©

b. . L8

(@)

FAR 52.203-6 RESTRICTIONS ON SUBCONTRACTOR SALES TO
THE GOVERNMENT (SEP 2006)

Except as provided in (b) of this clause, the Contractor shall not enter into
any agreement with an actual or prospective subcontractor, nor otherwise act
in any manner, which has or may have the effect of restricting sales by such
subcontractors directly to the Government of any item or process (including
computer software) made or furnished by the subcontractor under this
contract or under any follow-on production contract.

The prohibition in (a) of this clause does not preclude the Contractor from
asserting rights that are otherwise authorized by law or regulation.

The Contractor agrees to incorporate the substance of this clause, including

this paragraph (c), in all subcontracts under this contract which exceed the
simplified acquisition threshold.

FAR 52.203-12 LIMITATION ON PAYMENTS TO INFLUENCE
CERTAIN FEDERAIL TRANSACTIONS (SEP 2005)

Definitions

“Agency,” as used in this clause, means executive agency as defined in
2.101 '

“Covered Federal action,” as used in this clause, means any of the
following Federal actions:

(1)  The awarding of any Federal contract.

(2)  The making of any Federal grant.
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3) The making of any Federal loan.
4 The entering into of any cooperative agreement.

(5) The extension, continuation, renewal, amendment, or modification
of any Federal contract, grant, loan, or cooperative agreement.

“Indian tribe” and “tribal organization,” as used in this clause, have the
meaning provided in section 4 of the Indian Self-Determination and
Education Assistance Act (25 U.S.C. 450B) and include Alaskan Natives.

“Influencing or attempting to influence,” as used in this clause, means
making, with the intent to influence, any communication to or appearance
before an officer or employee of any agency, a Member of Congress, an
officer or employee of Congress, or an employee of a Member of Congress
in connection with any covered Federal action. '

“Local government,” as used in this clause, means a unit of government in
a State and, if chartered, established, or otherwise recognized by a State
for the performance of a governmental duty, including a local public
authority, a special district, an intrastate district, a council of governments,
‘a Sponsor group representative organization, and any other instrumentality
of a local government.

“Officer or ‘employee of an agency,” as used in this clause, includes the
following individuals who are employed by an agency:

(1)  Anindividual who is appointed to a position in the Government
under Title 5, United States Code, including a position under a
temporary appointment.

(2) A member of the uniformed services, as defined in
subsection 101(3), Title 37, United States Code.

(3) A special Government employee, as defined in section 202,
Title 18, United States Code.

4) An individual who is a member of a Federal advisory commnittee,
as defined by the Federal Advisory Committee Act, Title 5, United
States Code, appendix 2.

“Person,” as used in this ¢lause, means an individual, corporation,
company, association, authority, firm, partnership, society, State, and local
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government, regardless of whether such entity is operated for profit, or not
for profit. This term excludes an Indian tribe, tribal organization, or any
other Indian organization with respect to expenditures specifically
permitted by other Federal law.

“Reasonable compensation,” as used in this clause, means, with respect to
a regularly employed officer or employee of any person, compensation that
is consistent with the normal compensation for such officer or employee
for work that is not furnished to, not funded by, or not furnished in
cooperation with the Federal Government. '

“Reasonable payment,” as used in this clause, means, with respect to
professional and other technical services, a payment in an amount that is
consistent with the amount normally paid for such services in the private
sector. '

“Recipient,” as used in this clause, includes the Contractor and all
subcontractors. This term excludes an Indian tribe, tribal organization, or
any other Indian organization with respect to expenditures specifically
permitted by other Federal law.

“Regularly employed,” as used in this clause, means, with respect to an
officer or employee of a person requesting or receiving a Federal contract,
an officer or employee who is employed by such person for at least

130 working days within 1 year immediately preceding the date of the
submission that initiates agency consideration of such person for receipt of
such contract. An officer or employee who is employed by such person for
less than 130 working days within 1 year immediately preceding the date
of the submission that initiates agency consideration of such person shall
be considered to be regularly employed as soon as he or she is employed
by such person for 130 working days.

“State,” as used in this clause, means a State of the United States, the
District of Columbia, or an outlying area of the United States, an agency or
instrumentality of a State, and multi-State, regional, or interstate entity
having governmental duties and powers. '

Prohibitions.

) Section 1352 of Title 31, United States Code, among other things,
prohibits a recipient of a Federal contract, grant, loan, or
cooperative agreement from using appropriated funds to pay any
person for influencing or attempting to influence an officer or
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employee of any agency, a Member of Congress, an officer or
employee of Congress, or an employee of a Member of Congress in
connection with any of the following covered Federal actions: the
awarding of any Federal contract; the making of any Federal
grant; the making of any Federal loan; the entering into of any
cooperative agreement; or the modification of any Federal contract,

~ grant, loan, or cooperative agreement.

The Act also requires Contractors to furnish a disclosure if any
funds other than Federal appropriated funds (including profit or fee
received under a covered Federal transaction) have been paid, or
will be paid, to any person for influencing or attempting to
influence an officer or employee of any agency, a Member of
Congress, an officer or employee of Congress, or an employee of a
Member of Congress in connection with a Federal contract, grant,
loan, or cooperative agreement.

The prohibiﬁons of the Act do not apply under the following
conditions: '

(i) Agency and legislative liaison by own employees.

(A)  The prohibition on the use of appropriated funds, in
paragraph (b)(1) of this clause, does not apply in the
case of a payment of reasonable compensation made
to an officer or employee of a person requesting or
receiving a covered Federal action if the payment is

- for agency and legislative liaison activities not
directly related to a covered Federal action.

(B)  For purposes of subdivision (b)(3)(}(A) of this
clause, providing any information specifically
requested by an agency or Congress is permitted at
any time. '

(C)  The following agency and legislative liaison
activities are permitted at any time where they are
not related to a specific solicitation for any covered
Federal action:

(1)  Discussing with an agency the qualities and
characteristics (including individual
demonstrations) of the person’s products or '



D)

(E)

Honeywell FM&T, LLC
Modification No. M092

Contract No. DE-AC04-01 AL66850
Page 9 of 72

services, conditions or terms of sale, and
service capabilities.

2) Technical discussions and other activities
regarding the application or adaptation of the
person’s products or services for an agency’s
use. -

The following agency and legislative liaison activities are
permitted where they are prior to formal solicitation of any
covered Federal action—

(1)  Providing any information not specifically requested
" but necessary for an agency to make an informed
decision about initiation of a covered Federal

action; '

2) Technical discussions regarding the preparation of
an unsolicited proposal prior to its official
submission; and

3) Capability presentations by persons seeking awards
from an agency pursuant to the provisions of the
Small Business Act, as amended by Pub. L. 95-507,
and subsequent amendments.

Only those agency and legislative liaison activities
expressly authorized by paragraph (b)(3)(i) of this clause

are permitted under this clause.

| (ii}  Professional and technical services.

A)

The prohibition on the use of appropriated funds, in
paragraph (b)(1) of this clause, does not apply in the case
of—

- (1) A payment of reasonable compensation made to an

officer or employee of a person requesting or
receiving a covered Federal action or an extension,
continuation, renewal, amendment, or modification
of a covered Federal action, if payment is for
professional or technical services rendered directly
in the preparation, submission, or negotiation of any
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bid, proposal, or application for that Federal action
or for meeting requirements imposed by or pursuant
‘to law as a condition for receiving that Federal
action.

(2)  Any reasonable payment to a person, other than an
officer or employee of a person requesting or
receiving a covered Federal action or an extension,
continuation, renewal, amendment, or modification
of a covered Federal action if the payment is for
professional or technical services rendered directly
in the preparation, submission, or negotiation of any
bid, proposal, or application for that Federal action
or for meeting requirements imposed by or pursuant
to law as a condition for receiving that Federal
action. Persons other than officers or employees of a
person requesting or receiving a covered Federal
action include consultants and trade associations.

For purposes of subdivision (b)(3)(ii)(A) of this clause,
“professional and technical services” shall be limited to
advice and analysis directly applying any professional or
technical discipline. For example, drafting of a legal
document accompanying a bid or proposal by a lawyer is
allowable. Similarly, technical advice provided by an
engineer on the performance or operational capability of a
piece of equipment rendered directly in the negotiation of a
contract is allowable. However, communications with the
intent to influence made by a professional (such as a
licensed lawyer) or a technical person (such as a licensed

- accountant) are not allowable under this section unless they
-provide advice and analysis directly applying their

professional or technical expertise and unless the advice or
analysis is rendered directly and solely in the preparation,
submission or negotiation of a covered Federal action.

Thus, for example, communications with the intent to
influence made by a lawyer that do not provide legal advice
or analysis directly and solely related to the legal aspects of

-his or her client’s proposal, but generally advocate one
~ proposal over another are not allowable under this section

because the lawyer is not providing professional legal
services. Similarly, communications with the intent to
influence made by an engineer providing an engineering
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analysis prior to the preparation or submission of a bid or
proposal are not allowable under this section since the
engineer is providing technical services but not directly in
the preparation, submission or negotiation of a covered
Federal action.

(C) Requirements imposed by or pursuant to law as a condition
for receiving a covered Federal award include those
required by law or regulation and any other requirements in
the actual award documents.

(D)  Only those professional and technical services expressly
authorized by paragraph (b}(3)(ii) of this clause are
permitted under this clause.

The reporting réquirements of FAR 3.803(a) shall not apply with
respect to payments of reasonable compensation made to regularly
employed officers or employees of a person.

Disclosure.

(1)

@)

The Contractor who requests or receives from an agency a Federal
contract shall file with that agency a disclosure form, OMB
standard form LLL, Disclosure of Lobbying Activities, if such
person has made or has agreed to make any payment using non-
appropriated funds (to include profits from any covered Federal
action), which would be prohibited under paragraph (b)(1) of this
clause, if paid for with appropriated funds.

The Contractor shall file a disclosure form at the end of each
calendar quarter in which there occurs any event that materially
affects the accuracy of the information contained in any disclosure
form previously filed by such person under paragraph (c)(1) of this
clause. An event that materially affects the accuracy of the
information reported includes

1) A cumulative increase of $25,000 or more in the amount
- paid or expected to be paid for influencing or attempting to
influence a covered Federal action; or

(i) A change in the person(s) or individual(s) influencing or
attempting to influence a covered Federal action; or
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(iii) A change in the officer(s), employee(s), or Membex(s)
contacted to influence or attempt to influence a covered
Federal action.

3) The Contractor shall require the submittal of a certification, and if
required, a disclosure form by any person who requests or receives
any subcontract exceeding $100,000 under the Federal contract.

@) All subcontractor disclosure forms (but not certifications) shall be
forwarded from tier to tier until received by the prime Contractor.
The prime Contractor shall submit all disclosures to the Contracting
Officer at the end of the calendar quarter in which the disclosure
form is submitted by the subcontractor. Each subcontractor
certification shall be retained in the subcontract file of the awarding
Contractor.

Agreement. The Contractor agrees not to make any payment prohxblted by
this clause.

. Penalties.

(1)  Any person who makes an expenditure prohibited under
paragraph (a) of this clause or who fails to file or amend the
disclosure form to be filed or amended by paragraph (b) of this
clause shall be subject to civil penalties as provided forby
31 U.S.C. 1352. An imposition of a civil penalty does not prevent
the Government from seeking any other remedy that may be
applicable.

(2)  Contractors may rely without liability on the representation made
by their subcontractors in the certification and disclosure form.

Cost allowability. Nothing in this clause makes allowable or reasonable
any costs which would otherwise be unallowable or unreasonable.
Conversely, costs made specifically unallowable by the requirements in
this clause will not be made allowable under any other provision.

DEAR 970.5203-2 PERFORMANCE IMPROVEMENT AND
COLLABORATION (MAY 2006)

The contractor agrees that it shall affirmatively identify, evaluate, and
institute practices, where appropriate, that will improve performance in the
areas of environmental and health, safety, scientific and technical, security,
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business and administrative, and any other areas of performance in the
management and operation of the contract. This may entail the alteration
of existing practices or the institution of new procedures to more
effectively or efficiently perform any aspect of contract performance or
reduce overall cost of operation under the contract. Such improvements
may result from changes in organization, outsourcing decisions,
simplification of systems while retaining necessary controls, or any other
approaches consistent with the statement of work and performance
measures of this contract. '

The contractor agrees to work collaboratively with the Department, all
other management and operating, DOE major facilities management
contractors and affiliated contractors which manage or operate DOE sites
or facilities for the following purposes: (i) to exchange information
generally, (ii) to evaluate concepts that may be of benefit in resolving
common issues, in confronting common problems, or in reducing costs of
operations, and (iii) to otherwise identify and implement DOE-complex-
wide management improvements discussed in paragraph (a). In doing so, it
shall also affirmatively provide information relating to its management
improvements to such contractors, including lessons learned, subject to
security considerations and the protection of data proprietary to third
parties.

The contractor may consult with the contracting officer in those instances
in which improvements being considered pursuant to paragraph (a)
involve the cooperation of the DOE. The contractor may request the
assistance of the contracting officer in the communication of the success
of improvements to other management and operating contractors in
accordance with paragraph (b) of this clause.

The contractor shall notify the contracting officer and seek approval where
necessary to fulfill its obligations under the contract. Compliance with this
clause in no way alters the obligations of the Contractor under any other
provision of this contract.

FAR 52.209-6 PROTECTING THE GOVERNMENT'S INTEREST
WHEN SUBCONTRACTING WITH CONTRACTORS

DEBARRED, SUSPENDED, OR PROPOSED FOR DEBARMENT
(JAN 2005)

The Government suspends or debars Contractors to protect the
Government’s interests. The Contractor shall not enter into any

subcontract in excess of $25,000 with a Contractor that is debarred,



(b)

©

I.16

@
()

Honeywell FM&T, LLC
Modification No. M092 ,
Contract No. DE-AC04-01 AL66850
Page 14 of 72

suspended, or proposed for debarment unless there is a compelling reason

to do so. '

The Contractor shall require each proposed first-tier subcontractor, whose
subcontract will exceed $25,000, to disclose to the Contractor, in writing,
whether as of the time of award of the subcontract, the subcontractor, or its

principals, is or is not debarred, suspended, or proposed for debarment by
the Federal Government.

A corporate officer or a designee of the Contractor shall notify the
Contracting Officer, in writing, before entering into a subcontract with a
party that is debarred, suspended, or proposed for debarment (see

FAR 9.404 for information on the Excluded Parties List System). The
notice must include the following:

(1) The name of the subcontractor.

2) The Contractor’s knowledge of the reasons for the subcontractor
being in the Excluded Parties List System.

3) The compelling reason(s) for doing business with the subcontractor
notwithstanding its inclusion in the Excluded Parties List System.

(4)  The systems and procedures the Contractor has established to
ensure that it is fully protecting the Government’s interests when
dealing with such subcontractor in view of the specific basis for the
party’s debarment, suspension, or proposed debarment.

FAR 52.219-9 SMALL BUSINESS SUBCONTRACTING PLAN (SEP
2006) :

This clause does not apply to small business concerns.

' Deﬁ'nitioﬁs. As used in this clause--

“Commercial item” means a product or service that satisfies the definition
of commercial item in section 2.101 of the Federal Acquisition

-Regulation.

“Commercial plan” means a subcontracting plan (including goals) that
covers the offeror’s fiscal year and that applies to the entire production of
commercial items sold by either the entire company or a portion thereof
(e.g., division, plant, or product line}. .
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“Individual contract plan” means a subcontracting plan that covers the
entire contract period (including option periods), applies to a specific
contract, and has goals that are based on the offeror’s planned
subcontracting in support of the specific contract except that indirect costs
incurred for common or joint purposes may be allocated on a prorated
basis to the contract.

“Master plan” means a subcontracting plan that contains all the required
elements of an individual contract plan, except goals, and may be
incorporated into individual contract plans, prov1ded the master plan has
been approved.

“Subcontract” means any agreement (other than one involving an
employer-employee relationship) entered into by a Federal Government
prime Contractor or subcontractor calling for supplies or services required
for performance of the contract or subcontract.

The offeror, upon request by the Contracting Officer, shall submit and
negotiate a subcontracting plan, where applicable, that separately
addresses subcontracting with small business concerns, veteran-owned
small business, service-disabled veteran-owned small business, HUBZone
small business concerns, small disadvantaged business, and with women-
owned small business concerns. If the offeror is submitting an individual
contract plan, the plan must separately address subcontracting with small
business, veteran-owned small business, service-disabled veteran-owned
small business, HUBZone small business, small disadvantaged business,
and women-owned small business concerns with a separate part for the
basic contract and separate parts for each option (if any). The plan shall be
included in and made a part of the resultant contract. The subcontracting
plan shall be negotiated within the time specified by the Contracting
Officer. Failure to submit and negotiate the subcontracting plan shall make
the offeror ineligible for award of a contract. '

- The offeror’s subcontracting plan shall include the following:

¢h) Goals, expressed in terms of percentages of total planned
“subcontracting dollars, for the use of small business, veteran-
owned small business, service-disabled veteran-owned small
business, HUBZone small business, small disadvantaged business,
and women-owned small business concerns as subcontractors. The
offeror shall include all subcontracts that contribute to contract
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performance, and may include a proportionate share of products
and services that are normally allocated as indirect costs.

A statement of —

@

(i)
(iif)
(iv)
)
(vi)

 (vii)

Total dotlars planned to be subcontracted for an individual
contract plan; or the offeror’s total projected sales,
expressed in dollars, and the total value of projected
subcontracts to support the sales for a commercial plan;

Total doilars planned to be subcontracted to small business
concerns;

Total dollars planned to be subcontracted to veteran-owned
small business concerns;

Total dollars planned to be subcontracted to service-
disabled veteran-owned small business;

Total dollars planned to be subcontracted to HUBZone
small business concerns;

Total dollars planned to be subcontracted to small
disadvantaged business concerns; and

Total dollars planned to be subcontracted to women-owned
small business concerns. '

A description of the principal types of supplies and services to be
subcontracted, and an identification of the types planned for
subcontracting to --

®

(i)
(iii)
(iv)
)
(vi)

Small business concerms,

Veteran-owned small business concerns;
Service-disabled veteran-owned small business concerns;
HUBZone small business concerns,

Small disadvantaged businéss concerns, and

Women-owned small business concerns.
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A description of the method used to develop the subcontracting
goals in paragraph (d)(1) of this clause.

A description of the method used to identify potential sources for
solicitation purposes (e.g., existing company source lists, the
Procurement Marketing and Access Network (PRO-Net) of the
Small Business Administration (SBA), veterans service
organizations, the National Minority Purchasing Council Vendor
Information Service, the Research and Information Division of the
Minority Business Development Agency in the Department of
Commerce, or small, HUBZone, small disadvantaged, and women-
owned small business trade associations). A firm may rely on the
information contained in PRO-Net as an accurate representation of

-a concern’s size and ownership characteristics for the purposes of

maintaining a small, veteran-owned small, service-disabled
veteran-owned small, HUBZone small, small disadvantaged, and
women-owned small business source list. Use of PRO-Net as its
source list does not relieve a firm of its responsibilities (e.g.,
outreach, assistance, counseling, or publicizing subcontracting
opportunities) in this clause.

A statement as to whether or not the offeror included indirect costs
in establishing subcontracting goals, and a description of the
method used to determine the proportionate share of mdlrect costs
to be incurred with --

(i) .Small business concerns;

(i) Veteran-owned small business concerns;

(iii)  Service-disabled veteran-owned small business concerns;
(iv) HUBZone small business concerns;

v) Small disadvantaged businéss concerns; and

(vi)  Women-owned small business concerns.

The name of the individual employed by the offeror who will

administer the offeror’s subcontracting program, and a descrlptlon
of the duties of the individual,
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A description of the efforts the offeror will make to assure that
small business, veteran-owned small business, service-disabled
veteran-owned small business, HUBZone small business, small
disadvantaged business, and women-owned small business
concerns have an equitable opportunity to compete for
subcontracts.

Assurances that the offeror will include the clause of this contract
entitled “Utilization of Small Business Concerns” in all '
subcontracts that offer further subcontracting opportunities, and
that the offeror will require all subcontractors (except small
business concerns) that receive subcontracts in excess of $550,000
($1,000,000 for construction of any public facility) to adopt a plan
similar to the plan that-complies with the requirements of this
clause.

Assurances that the offeror will --
(i) Cooperate in any studies or surveys as may be required;

(ii) Submit periodic reports so that thcr Government can
determine the extent of compliance by the offeror with the
subcontracting plan;

(iii)  Submit Standard Form (SF) 294, Subcontracting Report for
: Individual Contracts, and/or SF 295, Summary Subcontract
- Report, in accordance with the paragraph (j) of this clause.
The reports shall provide information on subcontract
awards to small business concerns, veteran-owned small
business concerns, service-disabled veteran-owned small
business concerns, HUBZone small business concerns,
small disadvantaged business concerns, women-owned
small business concerns, and Historically Black Colleges
and Universities and Minority Institutions. Reporting shall
"be in accordance with the instructions on the forms or as
provided in agency regulations.

(iv)‘ Ensure that its subcontractors agree to submit SF 294 and
295. '

A description of the types of records that will be maintained
concerning procedures that have been adopted to comply with the
requirements and goals in the plan, including establishing source .
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lists; and a description of the offeror’s efforts to locate small
business, veteran-owned small business, service-disabled veteran-
owned small business, HUBZone small business, small
disadvantaged business, and women-owned small business
concerns and award subcontracts to them. The records shall include
at least the following (on a plant-wide or company-wide basis,
unless otherwise indicated): :

M

(i)

(i)

Source lists (e.g., PRO-Net), guides, and other data that
identify small business, veteran-owned small business,
service-disabled veteran-owned small business, HUBZone
small business, small disadvantaged business, and women-
owned small business concerns.

Organizations contacted in an atiempt to locate sources that
are small business, veteran-owned small business, service-
disabled veteran-owned small business, HUBZone small
business, small disadvantaged business, or women-owned
small business concerns.

‘Records on each subcontract solicitation resulting in an

award of more than $100,000, indicating --

(A)  Whether small business concerns were solicited and
if not, why not; '

(B)  Whether veteran-owned small business concerns
were solicited and, if not, why not;

{(C)  Whether service-disabled veteran-owned small
business concerns were solicited and, if not, why
not; :

(D)  Whether HUBZone small business concerns were:
solicited and, if not, why not;

"(E)  Whether small disadvantaged business concerns

were solicited and if not, why not;

(F)  Whether women-owned small business concerns
were solicited and if not, why not; and
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(G)  If applicable, the reason award was not made to a
small business concern.

Records of any outreach efforts to contact --

(A)  Trade associations;

(B)  Business development organizations;

(C)  Conferences and trade fairs to locate smail,
HUBZone small, small disadvantaged, and women-
owned small business sources; and

(D)  Veterans service organizations.

Records of internal guidance and encouragement provided
to buyers through —

(A)  Workshops, seminars, training, etc., and

(B)  Monitoring performance to evaluate compliance
with the program’s requirements.

On a contract-by-contract basis, records to support award
data submitted by the offeror to the Government, including
the name, address, and business size of each subcontractor.
Contractors having commercial plans need not comply with
this requirement.

In order to effectively implement this plan to the extent consistent with
efficient contract performance, the Contractor shall perform the following

functions:

(1) Assist small business, veteran-owned small business, service-
disabled veteran-owned small business, HUBZone small business,
small disadvantaged business, and women-owned small business
concerns by arranging solicitations, time for the preparation of
bids, quantities, specifications, and delivery schedules so as to
facilitate the participation by such concerns. Where the
Contractor’s lists of potential small business, veteran-owned small
business, service-disabled veteran-owned small business, -
HUBZone small business, small disadvantaged business, and
women-owned small business subcontractors are excessively long,



Q)

@

3

“

(3)

Honeywell FM&T, LLC
Modification No. M092
Contract No. DE-AC04-01AL66850
Page 21 of 72

reasonable effort shall be made to give all such small business
concerns an opportunity to compete over a period of time.

Provide adequate and timely consideration of the potentialities of
small business, veteran-owned small business, service-disabled
veteran-owned small business, HUBZone small business, small
disadvantaged business, and women-owned small business
concerns in all “make-or-buy” decisions.

Counsel and discuss subcontracting opportunities with
representatives of small business, veteran-owned small business,
service-disabled veteran-owned small business, HUBZone small
business, small disadvantaged business, and women-owned small
business firms.

Confirm that a subcontractor representing itself as a HUBZone
small business concern is identified as a certified HUBZone small
business concern by accessing the Central Contractor Registration
(CCR) database or by contacting SBA.

Provide notice to subcontractors concerning penalties and remedies
for misrepresentations of business status as small, veteran-owned
small business, HUBZone small, small disadvantaged or women-
owned small business for the purpose of obtaining a subcontract
that is to be included as part or all of a goal contained in the

Contractor’s subcontracting plan.

A master plan on a plant or division-wide basis that contains all the
elements required by paragraph (d) of this clause, except goals, may be
incorporated by reference as a part of the subcontracting plan required of
the offeror by this clause; provided —

(1
2

(3)

The master plan has been approved;

The offeror ensures that the master plan is updated as necessary
and provides copies of the approved master plan, including
evidence of its approval, to the Contracting Officer; and

Goals and any deviations from the master plan deemed necessary
by the Contracting Officer to satisfy the requirements of this
contract are-set forth in the individual subcontracting plan.
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A commercial plan is the preferred type of subcontracting plan for
contractors furnishing commercial items. The commercial plan shall relate
to the offeror’s planned subcontracting generally, for both commercial and
Government business, rather than solely to the Government contract.
Commercial plans are also preferred for subcontractors that provide
commercial items under a prime contract, whether or not the prime
contractor is supplying a commercial item.

Prior compliance of the offeror with other such subcontracting plans under

previous contracts will be considered by the Contracting Officer in
determining the responsibility of the offeror for award of the contract.

The failure of the Contractor or subcontractor to comply in good faith with

(1)  The clause of this contract entitled “Utilization Of Small Business
Concemns;” or

(2) An approvéd plan required by this clause, shall be a material
breach of the contract.

The Contractor shall submit the following reports:

(1) Standard Form 294, Subcontracting Report for Individual
Contracts. This report shall be submitted to the Contracting Officer
semiannually and at contract completion. The report covers
subcontract award data related to this contract. This report is not
required for commercial plans.

(2) Standard Form 295, Summary Subcontract Report. This report
encompasses all the contracts with the awarding agency. It must be
submitted semi-annually for contracts with the Department of
Defense and annually for contracts with civilian agencies. If the
reporting activity is covered by a commercial plan, the reporting
activity must report annually all subcontract awards under that
plan. All reports submitted at the close of each fiscal year (both
individual and commercial plans) shall include a breakout, in the
Contractor’s format, of subcontract awards, in whole dollars, to
small disadvantaged business concerns by North American
Industry Classification System (NAICS) Industry Subsector. For a
commercial plan, the Contractor may obtain from each of its
subcontractors a predominant NAICS Industry Subsector and
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report all awards to that subcontractor under its predominant
NAICS Industry Subsector,

FAR 52.222-4 CONTRACT WORK HOURS AND SAFETY
STANDARDS ACT - OVERTIME COMPENSATION (SEPT 2005)

Overtime requirements. No Contractor or subcontractor employing
laborers or mechanics (see Federal Acquisition Regulation 22.300) shall
require or permit them to work over 40 hours in any workweek unless they
are paid at least 1 and 1/2 times the basic rate of pay for each hour worked
over 40 hours.

Violation; liability for unpaid wages; liquidated damages. The responsible
Contractor and subcontractor are liable for unpaid wages if they violate the
terms in paragraph (a) of this clause. In addition, the Contractor and
subcontractor are liable for liquidated damages payable to the
Government. The Contracting Officer will assess liquidated damages at
the rate of $10, per affected employee for each calendar day on which the
employer required or permitted the employee to work in excess of the
standard workweck of 40 hours without paying overtime wages required
by the Contract Work Hours and Safety Standards Act. ‘

Withholding for unpaid wages and liquidated damages. The Coniracting
Officer will withhold from payments due under the contract sufficient
funds required to satisfy any Contractor or subcontractor liabilities for
unpaid wages and liquidated damages. If amounts withheld under the
contract are insufficient to satisfy Contractor or subcontractor liabilities,
the Contracting Officer will withhold payments from other Federal or _
federally assisted contracts held by the same Contractor that are subject to.
the Contract Work Hours and Safety Standards Act.

Payrolls and basic records.

(1) The Contractor and its subcontractors shall maintain payrolls and
basic payroll records for all laborers and mechanics working on the
contract during the contract and shall make them available to the
Government until 3 years after contract completion. The records
shall contain the name and address of each employee, social
security number, labor classifications, hourly rates of wages paid,
daily and weekly number of hours worked, deductions made, and
actual wages paid. The records need not duplicate those required
for construction work by Department of Labor regulations at -

" 29 CFR 5.5(a)(3) implementing the Davis-Bacon Act.
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(2) The Contractor and its subcontractors shall allow authorized
representatives of the Contracting Officer or the Department of
Labor to inspect, copy, or transcribe records maintained under
paragraph (d)(1) of this clause. The Contractor or subcontractor
also shall allow authorized representatives of the Contracting
Officer or Department of Labor to interview employees in the
workplace during working hours.

Subcontracts. The Contractor shall insert the provisions set forth in
pardgraphs (a) through (d) of this clause in subcontracts that may require
or involve the employment of laborers and mechanics and require
subcontractors to include these provisions in any such lower tier
subcontracts. The Contractor shall be responsible for compliance by any
subcontractor or lower-tier subcontractor with the provisions set forth in
paragraphs (a) through (d) of this clause.

FAR 52.222-35 EQUAL OPPORTUNITY FOR SPECIAL
DISABLED VETERANS, VETERANS OF THE VIETNAM ERA,
AND OTHER ELIGIBLE VETERAN (SEP 2006)

Definitions. As used in this clause --

“All employment openings” means all positions except executive and top
management, those positions that will be filled from within the
Contractor’s organization, and positions lasting 3 days or less. This term
includes full-time employment, temporary employment of more than 3
days duration, and part-time employment.

“Executive and top Management” means any employee—

(1) Whose primary duty consists of the management of the enterprise
in which the individual is employed or of a customarily recognized
department or subdivision thereof;

(2) Who customarily and regularly directs the work of two or more
other employees;

(3)  Who has the authority to hire or fire other employees or whose
suggestions and recommendations as to the hiring or firing and as
to the advancement and promotion or any other change of status of
other employees will be given particular weight;
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(4)  Who customarily and regularly exercises discretionary powers; and

(5)  Who does not devote more than 20 percent or, in the case of an
employee of a retail or service establishment, who does not devote
more than 40 percent of total hours of work in the work week to
activities that are not directly and closely related to the
performance of the work described in paragraphs (1) through (4) of

- this definition. This paragraph (5) does not apply in the case of an
employee who is in sole charge of an establishment or a physically
separated branch establishment, or who owns at least a 20 percent
interest in the enterprise in which the individual is employed.

“Other eligible veteran™ means any other veteran who served on active

duty during a war or in a campaign or expedition for which a campaign
badge has been authorized.

“Positions that will be filled from within the Contractor’s organization”
means employment-openings for which the Contractor will give no
_consideration to persons outside the Contractor’s organization (including
any affiliates, subsidiaries, and parent companies) and includes any
openings the Contractor proposes to fill from regularly established “recall”
lists. The exception does not apply to a particular opening once an
employer decides to consider applicants outside of its organization.

“Qualified special disabled veteran” means a special disabled veteran who
satisfies the requisite skill, experience, education, and other job-related
requirements of the employment position such veteran holds or desires,
and who, with or without reasonable accommodation, can perform the
essential functions of such position.

“Special disabled veteran” means—

(D A veteran who is entitled to compensation (or who but for the
receipt of military retired pay would be entitled to compensation)
under laws administered by the Department of Veterans Affairs for
a disability-- ‘

(i) Rated at 30 percent or more; or

- (it) Rated at 10 or 20 percent in the case of a veteran who has
been determined under 38 U.S.C. 3106 to have a serious
employment handicap (i.e., a significant impairment of the
veteran’s ability to prepare for, obtain, or retain
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employment consistent with the veteran’s abilities,
aptitudes, and interests); or

A person who was discharged or released from active duty because
of a service-connected disability. '

“Veteran of the Vietnam era” means a person who —

(1)  Served on active duty for a period of more than 180 days and was
discharged or released from active duty with other than a
dishonorable discharge, if any part of such active duty occurred—
(i) In the Republic of Vietnam between February 28, 1961, and

May 7, 1975; or
" (ii)  Between August 5, 1964, and May 7, 1975, in all other
cases; Or

2) Was discharged or released from active duty for a service-
connected disability if any part of the active duty was performed---
(i) In the Republic of Vietnam between February 28, 1961, and

May 7, 1975; or
(iiy  Between August 5, 1964, and May 7, 1975, in all other
cases. :

General.

(1) The Contractor shall not discriminate against the individual

because the individual is a special disabled veteran, a veteran of the
Vietnam era, or other eligible veteran, regarding any position for
which the employee or applicant for employment is qualified. The
Contractor shall take affirmative action to employ, advance in
employment, and otherwise treat qualified special disabled
veterans, veterans of the Vietnam era, and other eligible veterans
without discrimination based upon their disability or veterans’

. status in all employment practices such as --

(1) Recruitment, advertising, and job application procedures;
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(i)  Hiring, upgrading, promotion, award of tenure, demotion,
transfer, layoff, termination, right of return from layoff and
rehiring;

(iii)  Rate of pay or any other form of compensation and changes
in compensation;

(iv). Job assignments, job classifications, organizational
structures, position descriptions, lines of progression, and
seniority lists;

(v}  Leaves of absence, sick leave, or any other leave;

(vi)  Fringe benefits available by virtue of employment, whether
or not administered by the Contractor;

(vii)  Selection and financial support for training, including
apprenticeship, and on-the-job training under 38 U.S.C.
3687, professional meetings, conferences, and other related
activities, and selection for leaves of absence to pursue
training;

(viil) Activities sponsored by the Contractor 1nclud1ng social or
recreational programs; and

(ix)  Any other term, condition, or privilege :of employment.

The Contractor shall comply with the rules, regulations, and
relevant orders of the Secretary of Labor issued under the Vietnam
Era Veterans’ Readjustment Assistance Act of 1972 (the Act), as
amended (38 U.S.C. 4211 and 4212).

Listing openings.

1)

The Contractor shall immediately list all employment openings that
exist at the time of the execution of this contract and those which
occur during the performance of this contract, including those not
generated by this contract, and including those occurring at an
establishment of the Contractor other than the one where the
contract is being performed, but excluding those of independently
operated corporate affiliates, at an appropriate local public
employment service office of the State wherein the opening occurs.
Listing employment openings with the U.S. Department of Labor’s
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America’s Job Bank shall satisfy the requirement to list jobs with
the local employment service office.

The Contractor shall make the listing of employment openings
with the local employment service office at least concurrently with
using any other recruitment source or effort and shall involve the
normal obligations of placing a bona fide job order, including
accepting referrals of veterans and nonveterans. This listing of
employment openings does not require hiring any particular job
applicant or hiring from any particular group of job applicants and
is not intended to relieve the Contractor from any requirements of
Executive orders or regulations concerning nondiscrimination in
employment.

Whenever the Contractor becomes contractually bound to the
listing terms of this clause, it shall advise the State public
employment agency in each State where it has establishments of
the name and location of each hiring location in the State. As long
as the Contractor is contractually bound to these terms and has so
advised the State agency, it need not advise the State agency of
subsequent contracts. The Contractor may advise the State agency
when it is no longer bound by this contract clause.

Applicability. This clause does not apply to the listing of employment
openings that occur and are filled outside the 50 States, the District of
Columbia, the Commonwealth of Puerto Rico, the Commonwealth of the
Northern Mariana Islands, American Samoa, Guam, the Virgin Islands of
the United States, and Wake Island. '

Postings.

(D

(2)

The Con_tractof shall post employment notices in conspicuous
places that are available to employees and applicants for
employment.

The employment notices shall--

(i) State the rights of applicants and employees as well as the
Contractor’s obligation under the law to take affirmative
~ action to employ and advance in employment qualified
employees and applicants who are special disabled
veterans, veterans of the Vietnam era, and other eligible
veterans; and-
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(i) Be in a form prescribed by the Deputy Assistant Secretary
for Federal Contract Compliance Programs, Department of
Labor (Deputy Assistant Secretary of Labor), and provided
by or through the Contracting Officer.

The Contractor shall ensure that applicants or employees who are
special disabled veterans are informed of the contents of the notice
(e.g., the Contractor may have the notice read to a visually disabled
veteran, or may lower the posted notice so that it can be read by a

person in a wheel chair).

The Contractor shall notify each labor union or representative of
workers with which it has a collective bargaining agreement, or
other contract understanding, that the Contractor is bound by the
terms of the Act and is committed to take affirmative action to
employ, and advance in employment, qualified special disabled
veterans, veterans of the Vietnam Era, and other eligible veterans.

Noncompliance. If the Contractor does not comply with the requirements
of this clause, the Government may take appropriate actions under the
rules, regulations, and relevant orders of the Secretary of Labor issued
pursuant to the Act.

Subcontracts. The Contractor shall insert the terms of this clause in all
subcontracts or purchase orders of $100,000 or more unless exempted by
rules, regulations, or orders of the Secretary of Labor. The Contractor shall
act as specified by the Deputy Assistant Secretary of Labor to enforce the

“terms, including action for noncompliance.

FAR 52.222-37 EMPLOYMENT REPORTS ON SPECIAL
DISABLED VETERANS, VETERANS OF THE VIETNAME ERA,
AND OTHER ELIGIBLE VETERANS (SEP 2006)

Unless the Contractor is a State or local government agency, the
Contractor shall report at least annually, as required by the Secretary of

(D)

Labor, on --

The number of special disabled veterans, the number of veterans of
the Vietnam era, and other eligible veterans in the workforce of the
Contractor by job category and hiring location; and
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(2)  The total number of new employees hired during the period
covered by the report, and of the total, the number of special
disabled veterans, the number of veterans of the Vietnam era, and
the number of other eligible veterans; and '

(3)  The maximum number and the minimum number of employees of
the Contractor during the period covered by the report.

The Contractor shall report the above items by completing the Form
VETS-100, entitled "Federal Contractor Veterans’ Employment Report

-(VETS-100 Report)”.

The Contractor shall submit VETS-100 Reports no later than September
30 of each year beginning September 30, 1988.

The employment activity report required by paragraph (a)(2) of this clause
shall reflect total hires during the most recent 12-month period as of the
ending date selected for the employment profile report required by
paragraph (a)(1) of this clause. Contractors may select an ending date--

(1 As of the end of any pay period between July 1 and August 31 of
the year the report is due, or

(2)  As of December 31, if the Contractor has prior written approval
from the Equal Employment Opportunity Commission to do so for

purposes of submitting the Employer Information Report EEO-1.
(Standard Form 100).

The Contractor shall base the count of veterans reported according to
paragraph (a) of this clause on voluntary disclosure. Each Contractor
subject to the reporting requirements at 38 U.S.C. 4212 shall invite all
special disabled veterans, veterans of the Vietnam era, and other eligible
veterans who wish to benefit under the affirmative action program at 38

U.S.C.4212 to identify themselves to the Contractor. The invitation shall
state-- '

(1)  That the information is voluntarily provided;
2) That the information will be kept confidential;

(3)  Disclosure or refusal to provide the information will not subject the
applicant or employee to any adverse treatment; and
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(4y  The information will be used only in accordance with the
regulations promulgated under 38 U.S.C. 4212.

The Contractor shall insert the terms of this clause in all subcontracts or
purchase orders of $100,000 or more unless exempted by rules,
regulations, or orders of the Secretary of Labor.

FAR 52.225-13 RESTRICTIONS ON CERTAIN FOREIGN
PURCHASES (FEB 2006)

Except as authorized by the Office of Foreign Assets Control (OFAC) in
the Department of the Treasury, the Contractor shall not acquire, for use in
the performance of this contract, any supplies or services if any
proclamation, Executive order, or statute administered by OFAC, or if
OFAC’s implementing regulations at 31 CFR Chapter V, would prohibit

such a transaction by a person subject to the jurisdiction of the United
States.

Except as authorized by OFAC, most transactions involving Cuba, Iran,
and Sudan are prohibited, as are most imports from North Korea, into the
United States or its outlying areas. Lists of entities and individuals subject
to economic sanctions are included in OFAC’s List of Specially
Designated Nationals and Blocked Persons at
hitp://www.treas.gov/offices/enforcement/ofac/sdn. More information

~ about these restrictions, as well as updates, is available in the OFAC’s

regulations at 31 CFR Chapter V and/or on OFAC’s website at
hitn:www treas.sov/offices/enforcement/ofac,

The Contractor shall insert this clause, including this paragraph (¢}, in all
subcontracts ‘

FAR 52.229-10 NEW MEXICO GROSS RECEIPTS AND
COMPENSATING TAX (OCT 1988) (As modified by DEAR
970.5204-4 (APR 2003)

Within thirty (30) days after award of this contract, the Contractor shail
advise the State of New Mexico of this contract by registering with the
State of New Mexico, Taxation and Revenue Departroent, Revenue
Division, pursuant to the Tax Administration Act of the State of New
Mexico and shall identify the contract number.

The Contractor shall pay the New Mexico gross receipts taxes, pursuant to
the Gross Receipts and Compensating Tax Act of New Mexico, assessed
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against the contract fee and costs paid for performance of this contract, or
of any part or portion thereof, within the State of New Mexico. The
allowability of any gross receipts taxes or local option taxes lawfully paid
to the State of New Mexico by the Contractor or its subcontractors will be
determined in accordance with the Allowable Cost and Payment clause of
this contract except as provided in paragraph (d) of this clause.

The Contractor shall submit applications for Nontaxable Transaction
Certificates, Form CSR-3C, to the:

State of New Mexico Taxation and Revenue Dept.
Revenue Division

PO Box 630 ;

Santa Fe, New Mexico 87509

When the Type 15 Nontaxable Transaction Certificate is issued by the

Revenue Division, the Contractor shall use these certificates strictly in
accordance with this contract, and the agreement between the

(* ) and the New Mexico Taxation and Revenue
Department.

The Contractor shall provide Type 15 Nontaxable Transaction Certificates
to each vendor in New Mexico selling tangible personal property to the
Contractor for use in the performance of this contract. Failure to provide a
Type 15 Nontaxable Transaction Certificate to vendors will result in the
vendor’s liability for the gross receipt taxes and those taxes, which are
then passed on to the Contractor, shall not be reimbursable as an allowable
cost by the Government.

The Contractor shall pay the New Mexico compensating user tax for any
tangible personal property which is purchased pursuant to a Nontaxable
Transaction Certificate if such property is not used for Federal purposes.

Out-of-state purchase of tangible personal property by the Contractor
which would be otherwise subject to compensation tax shall be governed

~ by the principles of this clause. Accordingly, compensating tax shall be

due from the contractor only if such property is not used for Federal
purposes.

The (*_ : ) may receive information regarding the -
Contractor from the Revenue Division of the New Mexico Taxation and
Revenue Department and, at the discretion of the (¥ ' ),

may participate in any matters or proceedings pertaining to this clause or
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the above-mentioned Agreement. This shall not preclude the Contractor
from having its own representative nor does it obligate the
(* ) to represent its Contractor.

The Contractor agrees to insert the substance of this clause, including this
paragraph (h), in each subcontract which meets the criteria in 29.401-
4(b)(1) through (3) of the Federal Acquisition Regulation, 48 CFR Part 29.

Paragraphs (a) through (h) of this clause shall be null and void should the
Agreement referred to in paragraph (c) of this clause be terminated;
provided, however, that such termination shall not nullify obligations
already incurred prior to the date of termination.

[* Insert appropriate agency name in blanks. ]

FAR 52.230-6 ADMINISTRATION OF COST ACCOUNTING
STANDARDS (APR 2005)

For the purpose of administering the Cost Accounting Standards (CAS)
requirements under this contract, the Contractor shall take the steps
outlined in paragraphs (b) through (i) and (k) through (n) of this clause:

Definitions. As used in this clanse—

“Affected CAS-covered contract or subcontract” means a contract or
subcontract subject to CAS rules and regulations for which a Contractor or
subcontractor—

(1)  Used one cost accounting practice to estimate costs and a changed
' cost accounting practice to accumulate and report costs under the
contract or subcontract; or

(2)  Used a noncompliant practice for purposes of estimating or
~accumulating and reporting costs under the contract or subcontract.

“Cognizant Federal agency official (CFAO)” means the Contracting
Officer assigned by the cognizant Federal agency to administer the CAS.

“Desirable change” means a compliant change to a Contractor's
established or disclosed cost accounting practices that the CFAO finds is
desirable and not detrimental to the Government and is, therefore, not
subject to the no increased cost prohibition provisions of CAS-covered
contracts and subcontracts affected by the change.
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“Fixed-price contracts and subcontracts” means—

6y

@

(3)

)

Fixed-price contracts and subcontracts described at FAR 16,202,
16.203, (except when price adjustments are based on actual costs
of labor or material, described at 16.203-1(a)(2)), and 16.207;

Fixed-price incentive contracts and subcontracts where the price is
not adjusted based on actual costs incurred (FAR Subpart 16.4);

Orders issued under indefinite-delivery contracts and subcontracts
where final payment is not based on actual costs incurred (FAR
Subpart 16.5); and

The fixed-hourly rate portion of time-and-materials and labor-
hours contracts and subcontracts (FAR Subpart 16.6).

“Flexibly-priced contracts and subcontracts means”—

O
@)
3

)

)

Fixed-price contracts and subcontracts described 16.203-1(a)(2) at
FAR 16.204, 16.205, and 16.206;

Cost-reimbursement contracts and subcontracts (FAR Subpart
16.3);

Incentive contracts and subcontracts where the price may be
adjusted based on actual costs incurred (FAR Subpart 16.4);

Orders issued under indefinite-delivery contracts and subcontracts
where final payment is based on actual costs incurred (FAR
Subpart 16.5); and ‘

The materials portion of time-and—materiéls contracts and
subcontracts (FAR Subpart 16.6).

“Noncompliance” means a failure in estimating, accumulating, or
p g g
reporting costs to—

(1)

(2)

Comply with applicable CAS; or

Consistently follow disclosed or established cost accounting
practices. ‘



(b)

Honeywell FM&T, LI1.C
Modification No. M092

Contract No. DE-AC04-01AL66850
Page 35 0of 72

“Required change” means—

(1) A change in cost accounting practice that a Contractor is required
to make in order to comply with a CAS, or a modification or
interpretation thereof, that subsequently becomes applicable to
existing CAS-covered contracts or subcontracts due to the receipt
of another CAS-covered contract or subcontract; or

(2) - A prospective change to a disclosed or established cost accounting
practice when the CFAO determines that the former practice was in
compliance with applicable CAS and the change is necessary for
the Contractor to remain in compliance.

“Unilatera] change” means a change in cost accounting practice from one
compliant practice to another compliant practice that a Contractor with a
CAS-covered contract(s) or subcontract(s) elects to make that has not been
deemed a desirable change by the CFAO and for which the Government
will pay no aggregate increased costs.

Submit to the CFAO a description of any cost accounting practice change
as outlined in paragraphs (b)(1) through (3) of this clause (including
revisions to the Disclosure Statement, if applicable), and any written
statement that the cost impact of the change is immaterial. If a change in
cost accounting practice is implemented without submitting the notice
required by this paragraph, the CFAO may determine the change to be a
failure to follow paragraph (a)(2) of the clause at FAR 52.230-2, Cost
Accounting Standards; paragraph (a}(4) of the clause at FAR 52.230-3,
Disclosure and Consistency of Cost Accounting Practices; or paragraph
(a)(2) of the clause at FAR 52.230-5, Cost Accounting Standards—
Educational Institution. '

) When a description has been submitted for a change in cost
accounting practice that is dependent on a contact award and that

contract is subsequently awarded, notify the CFAQ within 15 days
after such award. . :

(2)  For any change in cost accounting practice not covered by (b)(1) of
- this clause that is required in accordance with paragraphs (a)(3)
and (a)(4)(1) of the clause at FAR 52.230-2; or paragraphs (a)(3),
(a)(4)(D), or (a)(4)(iv) of the clause at FAR 52.230-3; submit a
description of the change to the CFAO not less than 60 days (or
such other date as may be mutually agreed to by the CFAO and the
Contractor) before implementation of the change. '
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For any change in cost accounting practices proposed in
accordance with paragraph (a)}(4)(ii) or (iii) of the clauses at FAR
52.230-2 and FAR 52.230-5; or with paragraph (a)(3) of the clause
at FAR 52.230-3, submit a description of the change not less than
60 days (or such other date as may be mutually agreed to by the
CFAO and the Contractor) before implementation of the change. If

the change includes a proposed retroactive date submit supporting
rationale. ' '

Submit a description of the change necessary to correct a failure to
comply with an applicable CAS or to follow a disclosed practice
(as contemplated by paragraph (a)(5) of the clause at FAR 52.230-

2 and FAR 52,230-5; or by paragraph (a)(4) of the clause at FAR
52.230-3)—

(i) | Within 60 days (or such other date as may be mutually
agreed to by the CFAQ and the Contractor) after the date of
agreement with the CFAO that there is a noncompliance; or

(ii) In the event of Contractor disagreement, within 60 days
after the CFAO notifies the Contractor of the determination
of non-compliance.

When requested by the CFAO, submit on or before a date specified by the
CFAO— : '

(1)

2)

3

)

A general dollar magnitude (GDM) proposal in accordance with
paragraph (d) or (g) of this clause. The Contractor may submit a
detailed cost-impact (DCI) proposal in lieu of the requested GDM
proposal provided the DCI proposal is in accordance with
paragraph (e) or (h) of this clause; '

A detailed cost-impact (DCI) proposal in accordance with
paragraph (e) or (h) of this clause; - '

For any-re'ques.t for a desirable change that is based on the criteria
in FAR 30.603-2(b)(3)(ii), the data necessary to demonstrate the
required cost savings; and

_F(')f any request for a desirable change that is based on criteria other
than that in FAR 30.603-2(b)(3)(ii), a GDM proposal and any other
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data necessary for the CFAO to determine if the change is a
desirable change.

For any change in cost accounting practice subject to paragraph (b)(1),
(b)(2), or (b)(3) of this clause, the GDM proposal shall— '

(D

@)

3)

Calculate the cost impact in accordance with paragraph (f) of this

clause;

Use one or more of the following methods to determine the
increase or decrease in cost accumulations:

Q)

(if)

(iii)

A representative sample of affected CAS-covered contracts

and subcontracts.

The change in inidirect rates multiplied by the total
estimated base computed for each of the following groups:

(A)  Fixed-price contracts and subcontracts.

(B)  Flexibly-priced contracts and subcontracts.

Any other method that provides a reasonable approximation
of the total increase or decrease in cost accumulations for

all affected fixed-price and flexibly-priced contracts and
subcontracts;

~ Use a format acceptable to the CFAQO but, as a minimum, include _

the following data:

()

(ii)

The estimated increase or decrease in cost accumulations
by Executive agency, including any impact the change may
have on contract and subcontract incentives, fees, and
profits, for each of the following groups:

(A)  Fixed-price contracts and subcontracts.

(B)  Flexibly-priced contracts and subcontracts.

For unilateral changes, the increased or decreased costs to
the Government for each of the following groups:

(A)  Fixed-price contracts and subcontracts.
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(B) = Flexibly-priced contracts and subconiracts; and

When requested by the CFAOQ, identify all affected CAS-covered
contracts and subcontracts,

For any change in cost accounting practice subject to paragraph (b)(1),

1)

(2)

3)

4)

. (b)(2), or (b)(3) of this clause, the DCI proposal shall—

Show the calculation of the cost impact in accordance with
paragraph (f) of this clause;

Show the estimated increase or decrease in cost accumulations for
each affected ‘_CAS-covered contract and subcontract unless the
CFAO and Contractor agree to include—

(i) Only those affected CAS-covered contracts and
subcontracts having an estimate to complete exceeding a
specified amount; and

(iiy  An estimate of the total increase or decrease in cost
accumulations for all affected CAS-covered contracts and
subcontracts, using the results in paragraph (e)(2)(i) of this

~ clause;

Use a format acceptable to the CFAQ but, as a minimum, include
the information in paragraph (d)(3) of this clause; and

When requested by the CFAO, identify all affected CAS-covered
contracts and subcontracts. ' '

For GDM and DCI proposals that are subject to the requirements of
paragraph (d) or (e) of this clause, calculate the cost impact as follows:

0y

)

The cost impact calculation shall include all affected CAS-covered

* contracts and subcontracts regardless of their status (i.e., open or

closed) or the fiscal year in which the costs were incurred (i.e.,
whether or not the final indirect rates have been established).

For unilateral changes—
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@) Determine the increased or decreased cost to the

Government for flexibly-priced contracts and subcontracts
as follows:

(A)  When the estimated cost to complete using the
changed practice exceeds the estimated cost to
complete using the current practice, the difference is”
increased cost to the Government,

(B)  When the estimated cost to complete using the
changed practice is less than the estimated cost to
complete using the current practice, the difference is
decreased cost to the Government;

(iiy  Determine the increased or decreased cost to the
Government for fixed-priced contracts and 'subcontracts as
follows:

(A)  When the estimated cost to complete using the
changed practice is less than the estimated cost to
complete using the current practice, the difference is
increased cost to the Government.

(B)  When the estimated cost to complete using the
changed practice exceeds the estimated cost to
complete using the current practice, the difference is
decreased cost to the Government;

(ili)  Calculate the total increase or decrease in contract and
subcontract incentives, fees, and profits associated with the
increased or decreased costs to the Government in
accordance with 48 CFR 9903.306(c). The associated
increase or decrease is based on the difference between the
negotiated incentives, fees, and profits and the amounts that
would have been negotiated had the cost impact been
known at the time the contracts and subcontracts were
negotiated; and '

(iv) Calculate the increased cost to the Government in the
" aggregate.

(3)  For equitable adjustments for required or desirable changes—
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(i) Estimated increased cost accumulations are the basis for
increasing contract prices, target prices and cost ceilings;
and

(ii) Estimated decreased cost accumulations are the basis for
decreasing contract prices, target prices and cost ceilings.

(g)  For any noncompliant cost accounting practice subject to paragraph (b)(4)
of this clause, prepare the GDM proposal as follows:

(1) Calculate the cost impact in accordance with paragraph (i) of this
clause.

2) Use one or more of the following methods to determine the
increase or decrease in contract and subcontract prices or cost
accumulations, as applicable:

£} A representative sample of affected CAS-covered contracts
and subcontracts.

(ii) When the noncompliance involves cost accumulation the
change in indirect rates multiplied by the applicable base
for only flexibly-priced contracts and subcontracts.

(ili)  Any other method that provides a reasonable approximation
of the total increase or decrease.

3 Use a format acceptable to the CFAO but, as a minimum, include
the following data: '

(i) The total increase or decrease in contract and subcontract
price and cost accumulations, as applicable, by Executive
agency, including any impact the noncompliance may have
on contract and subcontract incentives, fees, and profits, for
each of the following groups: '

(A)  Fixed-price contracts and subcontracts.
(B)  Flexibly-priced contracts and subcontracts.

(i)  The increased or decreased cost to the Government for each
of the following groups:
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(A)  Fixed-price contracts and subcontracts.
{B)  Flexibly-priced contracts and subcontracts. .

The total overpayments and underpayments made by the
Government during the period of noncompliance.

When requested by.the CFAO, identify all CAS-covered contracts
and subcontracts.

For any noncompliant practice subject to paragraph (b)(4) of this clause,

@

)

N

@

prepare the DCI proposal as follows:

Calculate the cost impact in accordance with paragraph (i) of this

clause.

Show the increase or decrease in price and cost accumulations for
each affected CAS-covered contract and subcontract unless the
CFAQ and Contractor agree to— '

®

(ii)

Include only those affected CAS-covered contracts and
subcontracts having—

(A)  Contract and subcontract values exceeding a
specified amount when the noncompliance involves
estimating costs; and

(B  Incurred costs exceeding a specified amount when
the noncompliance involves accumulating costs;
and -

Estimate the total increase or decrease in price and cost

_accumulations for all affected CAS-covered contracts and

subcontracts using the results in paragraph (h)(2)(i) of this
clause.

Use a format acceptable to the CFAO that, as a minimum, include
the information in paragraph (g)(3) of this clause.

‘When réquested by the CFAO, identify all CAS-covered contracts

and subcontracts.
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For GDM and DCI proposals that are subject to the requirements of
paragraph (g) or (h) of this clause, calculate the cost impact as follows:

g} The cost impact calculation shall include all affected CAS-covered
contracts and subcontracts regardless of their status (i.e., open or
closed) or the fiscal year in which the costs are incurred (i.e.,
whether or not the final indirect rates have been established).

(2) For non-compliances that involve estimating costs, determine the
increased or decreased cost to the Government for fixed-price
contracts and subcontracts as follows:

(i) ‘When the negotiated contract or subcontract price exceeds
what the negotiated price would have been had the
Contractor used a compliant practice, the difference is
increased cost to the Government.

(ii)  When the negotiated contract or subcontract price is less
than what the negotiated price would have been had the
Contractor used a compliant practice, the difference is
decreased cost to the Government.

3) For non-compliances that involve accomulating costs, determine
‘the increased or decreased cost to the Government for flexibly-
priced contracts and subcontracts as follows:

(i) ‘When the costs that were accumulated under the
noncompliant practice exceed the costs that would have:
been accumulated using a compliant practice (from the time
the noncompliant practice was first implemented until the
date the noncompliant practice was replaced with a

compliant practice), the difference is increased cost to the
Government.

(ii)  When the costs that were accumulated under the
noncompliant practice are less than the costs that would
have been accumulated using a compliant practice (from
the time the noncompliant practice was first implemented
until the date the noncompliant practice was replaced with a
compliant practice), the difference is decreased cost to the
Government.
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Calculate the total increase or decrease in contract and subcontracts
incentives, fees, and profits associated with the increased or
decreased cost to the Government in accordance with 48 CFR
9903.306(c). The associated increase or decrease is based on the
difference between the negotiated incentives, fees, and profits and
the amounts that would have been negotiated had the Contractor
used a compliant practice.

Calculate the increased cost to the Government in the aggregate,

If the Contractor does not submit the information required by paragraph
(b} or (¢) of this clause within the specified time, or any extension granted -

(1)

(2)

by the CFAQ, the CFAO may take one or both of the following actions:

Withhold an amount not to exceed 10 percent of each subsequent
amount payment to the Contractor’s affected CAS-covered
contracts, (up to the estimated general dollar magnitude of the cost
impact), until such time as the Contractor provides the required
information to the CFAO.

Issue a final decision in accordance with FAR 33.211 and
unilaterally adjust the contract(s) by the estimated amount of the
cost impact.

Agree to—

1)

(2)

Contract modifications to reflect adjustments required in
accordance with paragraph (2)(4)(ii) or (a)(5) of the clauses at FAR
52.230-2 and 52.230-5; or with paragraph (a)(3)(i) or (a)(4) of the -
clause at FAR 52.230-3; and

Repay the Government for any aggregate increased cost paid
to the Contractor. ‘ ‘

For all subcontracts subject to the clauses at FAR 52.230-2, 52.230-3, or
52.230-5— : ' ‘

e

@

So state in the body of the subcontract, in the letter of award, or in
both (do not use self-deleting clauses);

Include the substance of this clause in all negotiated subcontracts;
and : '
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3) Within 30 days after award of the subcontract, submit the
following information to the Contractor’s CFAOQ:

(1) Subcontractor’s name and subcontract number.
(1)  Dollar amount and date of award.
(i) Name of Contractor making the award.

Notify the CFAO in writing of any adjustments required to subcontracts
under this contract and agree to an adjustment to this contract price or
estimated cost and fee. The Contractor shall—

(1)  Provide this notice within 30 days after the Contractor receives the
proposed subcontract adjustments; and

) Include a proposal for adjusting the higher-tier subcontract or the
contract appropriately.

For subcontracts containing the clause or substance of the clause at FAR
52.230-2, FAR 52.230-3, or FAR 52.230-5, require the subcontractor to
comply with all Standards in effect on the date of award or of final
agreement on price, as shown on the subcontractor’s signed Certlflcate of
Current Cost or Pricing Data, whichever is earlier.

FAR 52.244-6 SUBCONTRACTS FOR COMMERCIAL ITEMS

(SEP 2006)
Definitions. As used in this clause—

“Commercial item” has the meaning contained Federal Acquisition
Regulation 2.101, Definitions.

“Subcontract” includes a transfer of commercial items between divisions,
subsidiaries, or affiliates of the Contractor or subcontractor at any tier.

To the maximum extent practicable, the Contractor shall incorporate, and
require its subcontractors at all tiers to incorporate, commercial items or

nondevelopmental items as components of items to be supplied under this
contract.

(1)  The Contractor shall insert the following clauses in subcontracts
for commercial items:
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52.219-8, Utilization of Small Business Concerns (May
2004) (15 U.S.C. 637(d)(2)(3)), in all subcontracts that
offer further subcontracting opportunities. If the subcontract
(except subcontracts to small business concerns) exceed
$550,000 ($1,000,000 for construction of any public
facility), the subcontractor must include 52.219-8 in lower
tier subcontracts that offer subcontracting opportunities.

52.222-26, Equal Opportunity (Apr 2002) (E.O. 11246).

52.222-35, Equal Opportunity for Special Disabled
Veterans, Veterans of the Vietnam Era, and Other Eligible
Veterans (Sep 2006) (38 U.S.C. 4212(a)});

52.222-36, Affirmative Action for Workers with
Disabilities (Jun 1998) (29 U.S.C. 793).

52.222-39, Notification of Employee Rights Concerning
Payment of Union Dues or Fees (Dec 2004) (E.O. 13201).
(Flow down a required in accordance with paragraph (g) of
FAR clause 52.222-39.)

52.247-64, Preference for Privately Owned U.S.-Flag
Commercial Vessels (Feb 2006) (46 U.S.C. Appx 1241 and
10 U.S.C. 2631) (flow down required in accordance with
paragraph (d) of FAR clause 52.247-64).

While not required, the Contractor may flow down to subcontracts
for commercial items a minimal number of additional clauses
necessary to satisfy its contractual obligations.

The Contractor shall include the terms of this clause, including this
paragraph (d), in subcontracts awarded under this contract.

FAR 52.247-1 COMMERCIAL BILL OF LADING NOTATIONS

(FEB 2006)

When the Contracting Officer authorizes supplies to be shipped on a
commercial bill of lading and the Contractor will be reimbursed these
transportation costs as direct allowable costs, the Contractor shall ensure
before shipment is made that the commercial shipping documents are
annotated with either of the following notations, as appropriate:
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(a) If the Government is shown as the consignor or the consignee, the

annotation shall be: Transportation is for the [name the
specific agency] and the actual total transportation charges paid to
the carrier(s) by the  or consignee are assignable to,
and shall be reimbursed by, the Government.

(b) If the Government is not shown as the consignor or the consignee,
the annotation shall be: Transportation is for the [name the
specific agency] and the actual total transportation charges paid to
the carrier(s) by the consignor or consignee shall be reimbursed by
the Government, pursuant to cost-reimbursement contract No.

. This may be confirmed by contacting

[Name and address of the contract

administration office listed in the contract].

FAR 52.247-64 PREFERENCE FOR PRIVATELY-OWNED U.S.-
FLAG COMMERCIAL VESSELS (FEB 2006) (M046)

Except as provided in paragraph () of this clause, the Cargo Preference
Act of 1954 (46 U.S.C. App. 1241(b)) requires that Federal departments
and agencies shall transport in privately owned U.S.-flag commercial
vessels at least 50 percent of the gross tonnage of equipment, materials, or
commodities that may be transported in ocean vessels (computed
separately for dry bulk carriers, dry cargo liners, and tankers). Such

. transportation shall be accomplished when any equipment, materials, or

commodities, located within or outside the United States, that may be
transported by ocean vessel are—

(1) Acquired for a U.S. Government agency account;

2) Furnished to, or for the account of, any foreign nation without
provision for reimbursement;

3) Furnished for the account of a foreign nation in connection with
which the United States advances funds or credits, or guarantees
the convertibility of foreign currencies; or

(4) - Acquired with advance of ﬂinds, loans, or guaranties made by or
on behalf of the United States.

The Contractor shall use privately owned U.S.-flag commercial vessels to
ship at least 50 percent of the gross tonnage involved under this contract
(computed separately for dry bulk carriers, dry cargo liners, and tankers)
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whenever shipping any equipment, materials, or commodities under the
conditions set forth in paragraph (a) of this clause, to the extent that such
vessels are available at rates that are fair and reasonable for privately
owned U.S.-flag commercial vessels. :

(1) The Contractor shall submit one legible copy of a rated on-board

ocean bill of lading for each shipment to both—

@) The Contracting Officer, and

(i1) The:

Office of Cargo Preference

Maritime Administration (MAR-590}
400 Seventh Street, SW

Washington DC 20590.

Subcontractor bills of lading shall be submitted through the
Prime Contractor.

2) The Contractor shall furnish these bill of lading copies

@ within 20 working days of the date of loading for shipments
originating in the United States, or (ii) within 30 working
days for shipments originating outside the United States.
Each bill of lading copy shall contain the following

information:
(A)  Sponsoring U.S. Government agency.
(B) Name of vessel. |
(C)  Vessel flag of registry.
(D)  Date of loading.
(E)  Port of loading.
43 Port of final discharge.
(@) Descriptioﬁ of comm;)dity. |
| (H) Gfoss weight in pounds and cubic feet if availabie.
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D Total ocean freight revenue in U.S. dollars.

The Contractor shall insert the substance of this clause, including this
paragraph (d), in all subcontracts or purchase orders under this contract,
except those described in paragraph (e)(4).

The requirement in paragraph (a) does not apply to—

1)

@

&)

)

Cargoes carried in vessels as required or authorized by law or
treaty;

Ocean transportation between foreign countries of supplies
purchased with foreign currencies made available, or derived from

funds that are made available, under the Foreign Assistance Act
of 1961 (22 U.S.C. 2353);

Shipments of classified supplies when the classification prohibits
the use of non-Government vessels; and

Subcontracts or purchase orders for the acquisition of commercial
items unless—

(1) This contract is—

(A) A contract or agreement for ocean transportation
services; or '

(B) A construction contract; or

(i) The supplics being transported are—

(A) - Items the Contractor is reselling or distributing to
the Government without adding value. (Generally,
the Contractor does not add value to the items when
it subcontracts items for f.o0.b. destination
shipment); or

(B)  Shipped in direct support of U.S. military—
g} Contingency operations;

2) Exercises; or
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3 Forces deployed in connection with United
Nations or North Atlantic Treaty
Organization humanitarian or peacekeeping
operations,

Guidance regarding fair and reasonable rates for privately owned U.S.-flag
commercial vessels may be obtained from the:

Office of Costs and Rates
Maritime Administration
400 Seventh Street, SW
Washington DC 20590
Phone: (202) 366-4610.

DEAR 970.5203-1 MANAGEMENT CONTROLS (MAY 2006)

(1)  The contractor shall be responsible for maintaining, as an integral
part of its organization, effective systems of management controls
for both administrative and programmatic functions. Management
controls comprise the plan of organization, methods, and
procedures adopted by management to reasonably ensure that: the
mission and functions assigned to the contractor are properly
executed; efficient and effective operations are promoted including
consideration of outsourcing of functions; resources are
safeguarded against waste, loss, mismanagement, unauthorized
use, or misappropriation; all encumbrances and costs that are
incurred under the contract and fees that are earned are in
compliance with applicable clauses and other current terms, ‘

_conditions, and intended purposes; all collections accruing to the
contractor in connection with the work under this contract,
expenditures, and all other transactions and assets are properly
recorded, managed, and reported; and financial, statistical, and
other reports necessary to maintain accountability and managerial
control are accurate, reliable, and timely.

(2) The systéms of controls employed by the contractor shall be
documented and satisfactory to DOE.

3) Such systems shall be an integral part of the contractor's
management functions, including defining specific roles and
responsibilities for each level of management, and holding
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employees accountable for the adequacy of the management
systems and controls in their areas of assigned responsibility.

(4)  The contractor shall, as part of the internal audit program required
elsewhere in this contract, periodically review the management
systems and controls employed in programs and administrative
areas to ensure that they are adequate to provide reasonable
assurance that the objectives of the systems are being accomplished
and that these systems and controls are working effectively.

‘The contractor shall be responsible for maintaining, as a part of its

operational responsibilities, a baseline quality assurance program that
implements documented performance, quality standards, and control and
assessment techniques. '

DEAR 970.5244-1 CONTRACTOR PURCHASING SYSTEM
(MAY 2006)

General. The contractor shall develop, implement, and maintain formal
policies, practices, and procedures to be used in the award of subcontracts
consistent with this clause and 48 CFR 970.44. The contractor's

_purchasing system and methods shall be fully documented, consistently

applied, and acceptable to DOE in accordance with 48 CFR 970.4401-1.
The contractor shall maintain file documentation which is appropriate to
the value of the purchase and is adequate to establish the propriety of the
transaction and the price paid. The contractor's purchasing performance
will be evaluated against such performance criteria and measures as may
be set forth elsewhere in this contract. DOE reserves the right at any time
to require that the contractor submit for approval any or all purchases

“under this contract. The contractor shall not purchase any item or service

the purchase of which is expressly prohibited by the written direction of
DOE and shall use such special and directed sources as may be expressly
required by the DOE contracting officer. DOE will conduct periodic
appraisals of the contractor's management of all facets of the purchasing

~ function, including the contractor's compliance with its approved system

and methods. Such appraisals will be performed through the conduct of
Contractor Purchasing System: Reviews in accordance with 48 CFR
subpart 44.3, or, when approved by the contracting officer, through the
contractor's participation in the conduct of the Balanced Scorecard
performance measurement and performance management system. The
contractor's approved purchasing system and methods shall include the
requirements set forth in paragraphs (b) through (y) of this clause.
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Acquisition of utility services. Utility services shall be acquired in
accordance with the requirements of 48 CFR 970.41.

Acquisition of Real Property. Real property shall be acquired in

. accordance with 48 CFR Subpart 917.74.

Advance Notice of Proposed Subcontract Awards. Advance notice shall be
provided in accordance with 48 CFR 970.4401-3.

Audit of Subcontractors.

(1)

@

(3)

“)

The contractor shall provide for:

@) periodic post-award audit of cost-reimbursement
subcontractors at all tiers, and

(ii)  audits, where necessary, to provide a valid basis for pre-
award or cost or price analysis.

Responsibility for determining the costs aliowable under each cost-
reimbursement subcontract remains with the contractor or next
higher-tier subcontractor. The contractor shall provide, in
appropriate cases, for the timely involvement of the contractor and

- the DOE contracting officer in resolution of subcontract cost

allowability.

Where audits of subcontractors at any tier are required,

* arrangements may be made to have the cognizant Federal agency

perform the audit of the subcontract. These arrangements shall be

‘made administratively between DOE and the other agency involved

and shall provide for the cognizant agency to audit in an
appropriate manner in light of the magnitude and nature of the
‘s_ubcontract. In no case, however, shall these arrangements
preclude determination by the DOE contracting officer of the
allowability or un-allowability of subcontractor costs claimed for
reimbursement by the contractor. '

Allowable costs for cost reimbursable subcontracts are to be
determined in accordance with the cost principles of 48 CFR Part
31, appropriate for the type of organization to which the
subcontract is to be awarded, as supplemented by 48 CFR Part 931.
Allowable costs in the purchase or transfer from contractor-
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affiliated sources shall be determined in accordance with 48 CFR
970.4402-3 and 48 CFR 970.3102-3-21(b).

® Bonds and Insurance.

(1)  The contractor shall require performance bonds in penal amounts
as set forth in 48 CFR 28.102-2(a) for all fixed priced and unit-
priced construction subcontracts in excess of $100,000. The
contractor shall consider the use of performance bonds in fixed
price non-construction subcontracts, where appropriate.

) For fixed-price, unit-priced and cost reimbursement construction
subcontracts in excess of $100,000 a payment bond shall be
- obtained on Standard Form 25A modified to name the contractor
as well as the United States of America as obligees. The penal
amounts shall be determined in accordance with 48 CFR 28.102-
2(b).

(3) For fixed-price, unit-priced and cost-reimbursement construction
* subcontracts, greater than $25,000, but not greater than $100,000,
the contractor shall select two or more of the payment protections
at 48 CFR 28.102-1(b), giving particular consideration to the
inclusion of an irrevocable letter of credit as one of the selected
alternatives. '

4) A subcontractor may have more than one acceptable surety in both
construction and other subcontracts, provided that in no case will
- the liability of any one surety exceed the maximum penal sum for
which it is qualified for any one obligation. For subcontracts other
‘than construction, a co-surety (two or more sureties together) may
reinsure amounts in excess of their individual capacity, with each
surety having the required underwriting capacity that appears on
the list of acceptable corporate sureties.

(g) ~ Buy American. The contractor shall comply with the provisions of the
Buy American Act as reflected in 48 CFR 52.225-3 and 48 CFR 52.225-5.
The contractor shall forward determinations of non-availability of
individual items to the DOE contracting officer for approval. Items in
excess of $100,000 require the prior concurrence of the Head of
Contracting Activity. If, however, the contractor has an approved
purchasing system, the Head of the Contracting Activity may authorize the
contractor to make determinations of non-availability for individual items
valued at $100,000 or less. '
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Construction and Architect-Engineer Subcontracts.

(1

2)

3

Independent Estimates. A detailed, independent estimate of costs
shall be prepared for all construction work to be subcontracted.

Specifications. Specifications for construction shall be prepared in
accordance with the DOE publication entitled "General Design

Criteria Manual."

Prevention of Conflict of Interest.

@

(ii)

(iii).

The contractor shall not award a subcontract for
construction to the architect-engineer firm or an affiliate
that prepared the design. This prohibition does not

* preclude the award of a "turnkey" subcontract so long as the

subcontractor assumes all liability for defects in design and
construction and consequential damages.

The contractor shall not award both a cost-reimbursement
subcontract and a fixed-price subcontract for construction
or architect-engineer services or any combination thereof to
the same firm where those subcontracts will be performed
at the same site.

The contractor shall not employ the construction

subcontractor or an affiliate to inspect the firm's work. The
contractor shall assure that the working relationships of the
construction subcontractor and the subcontractor inspecting

~its work and the authority of the inspector are clearty

defined.

Contractor-Affiliated Sources. Equipment, materials, supplies, or services
from a contractor-affiliated source shall be purchased or transferred in
accordance with 48 CFR 970.4402-3.

Contractor-Subcontractor Relationship. The obligations of the contractor
under paragraph (a) of this clause, including the development of the
purchasing system and methods, and purchases made pursuant thereto,
shall not relieve the contractor of any obligation under this contract
(including, among other things, the obligation to properly supervise,
administer, and coordinate the work of subcontractors). Subcontracts shall
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be in the pame of the contractor, and shall not bind or purport to bind the
Government. :

Government Property. Identification, inspection, maintenance, protection,
and disposition of Government property shall conform with the policies
and principles of 48 CFR Part 45, 48 CFR 945, the Federal Property
Management Regulations 41 CFR Chapter 101, the DOE Property
Management Regulations 41 CFR Chapter 109, and their contracts.

Indemnification. Except for Price-Anderson Nuclear Hazards Indemnity,
no subcontractor may be indemnified except with the prior approval of the
Senior Procurement Executive.

1 easing of Motor Vehicles. Contractors shall comply with 48 CFR 8.11
and 48 CFR 908.11. '

[Removed and Reserved.] -

Management, Acquisition and Use of Information Resources.
Requirements for automatic data processing resources and
telecomimunications facilities, services, and equipment, shall be reviewed
and approved in accordance with applicable DOE Orders and regulations
regarding information resources.

Pri_orities, Allocations and Allotments. Priorities, allocations and
allotments shall be extended to appropriate subcontracts in accordance
with the clause or clauses of this contract dealing with priorities and

-allocations.

Purchase of Special Items, Purchase of the following items shall be in
accordance with the following provisions of 48 CFR 908.71 and the
Federal Property Management Regulations, 41 CFR Chapter 101:

(1) Motor vehicles-48 CFR 908.7101

(2)  Aircraft-48 CFR 908.7102

3 Security Cabinets-48 CFR 908.7106

4)  Alcohol-48 CFR 908.7107

(5)  Helium-48 CFR 908.7108
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(6)  Fuels and packaged petroleum products-48 CFR 908.7109
(7)  Coal-48 CFR 908.7110

(8)  Arms and Ammunition-48 CFR 908.7111

)] Heavy Water-48 CFR 908.7121(a) |

(10)  Precious Metals-48 CFR 908.7121(b)

( 11) Lithium-48 CFR 908.7121(c)

(12)  Products and services of the blind and severely handicapped-41
CFR 101-26.701

" (13) Products made in Federal penal and correctional institutions-41

CFR 101-26.702
Purchase vs. Lease Determinations. Contractors shall determine whether
required equipment and property should be purchased or leased, and
establish appropriate thresholds for application of lease vs. purchase
determinations. Such determinations shall be made: .
¢)) at time of original acquisitioﬁ;
2) when lease renewals are being considered; and

3 at other times as circumstances warrant.

Quality Assurance. Contractors shall provide no less protection for the
Government in its subcontracts than is provided in the prime contract.

Setoff of Assigned Subcontractor Proceeds. Where a subcontractor has

~ been permitted to assign payments to a financial institution, the

assignment shall treat any right of setoff in accordance with 48 CFR
932.803. S

Strategic and Critical Materials. The contractor may use strategic and
critical materials in the National Defense Stockpile.

Termination. When subcontracts are terminated as a result of the
termination of all or a portion of this contract, the contractor shall settle
with subcontractors in conformity with the policies and principles relating
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1o settlement of prime contracts in 48 CFR Subparts 49.1, 49.2 and 49.3.
When subcontracts are terminated for reasons other than termination of
this contract, the contractor shall settle such subcontracts in general
conformity with the policies and principles in 48 CFR Subparts 49.1, 49. 2,
49.3 and 49.4. Each such termination shall be documented and consistent
with the terms of this contract, Terminations which require approval by the
Government shall be supported by accounting data and other information
as may be directed by the contracting officer.

Unclassified Controlled Nuclear Information. Subcontracts involving

unclassified uncontrolied nuclear information shall be treated in

. accordance with 10 CFR part 1017.

Subcontract Flowdown Requirements. In addition to terms and conditions
that are included in the prime contract which direct application of such
terms and conditions in appropriate subcontracts, the contractor shall
include the following clauses in subcontracts, as applicable:

(1) Davis-Bacon clauses prescribed in 48 CFR 22.407.

(2) Foreign Travel clause prescribed in 48 CFR 952.247-70.

(3) ~ Counterintelligence clause prescribed in 48 CFR 970.0404-4(a).
4 Service Contract Act clauses prescribed in 48 CFR 22.1006.

tS) State and local taxes clause prescribed i1148.CFR 970.2904-1.

(6) Cost or pricing data clauses prescribed in 48 CFR 970.1504-3-1(b).
Legal Services. .C0ntractor purchases of litigation and other legal services

are subject to the requirements in 10 CFR part 719 and the requ1rements of
this clause. :

DEAR 970.5204-3 ACCESS TO AND OWNERSHIP OF RECORDS

(JUL 2005)

Government-owned records. Except as provided in paragraph (b) of this

- clause, all records acquired or generated by the contractor in its

performance of this contract shall be the property of the Government and
shall be delivered to the Government or otherwise disposed of by the
contractor either as the contracting officer may from time to time direct
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during the progress of the work or, in any event, as the contracting officer
shall direct upon completion or termination of the contract.

(b) Contractor-owned records. The following records are considered the
property of the contractor and are not within the scope of paragraph (a) of
this clause. [The contracting officer shall identify which of the following
categories of records will be included in the clause.]

(1) Employment-related records (such as worker's compensation files;
employee relations records, records on salary and employee
benefits; drug testing records, labor negotiation records; records on
ethics, employee concerns; records generated during the course of
responding to allegations of research misconduct; records
generated during other employee related investigations conducted
under an expectation of confidentiality; employee assistance
program records; and personnel and medical/health-related records
and similar files), and non-employee patient medical/health-related
records, except for those records described by the contract as being
maintained in Privacy Act systems of records.

(2)  Confidential contractor financial information, and correspondence
between the contractor and other segments of the contractor located
away from the DOE facility (i.e., the contractor’s corporate
headquarters); '

3) Records relating to any procurement action by the contractor,
except for records that under 48 CFR 970.5232-3, Accounts,
Records, and Inspection, are described as the property of the
Government; and

@) Legal records, including legal opinions, litigation files, and
documents covered by the attorney-client and attorney work
product privileges; and ' '

(5) The following categories of records maintained pursuant to the
technology transfer clause of this contract:

i) Executed license agreements, including exhibits-or
appendices containing information on royalties, royalty
rates, other financial information, or commercialization
plans, and all related documents, notes and correspondence.
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(ii)  The contractor's protected Cooperative Research and
" Development Agreement (CRADA) information and
appendices to a CRADA that contain licensing terms and
" conditions, or royalty or royalty rate information.

(i)  Patent, copyright, mask work, and trademark application
files and related contractor invention disclosures,
documents and correspondence, where the contractor has
elected rights or has permission to assert rights and has not
relinquished such rights or turned such rights over to the
Government.

Contract completion or termination. In the event of completion or
termination of this contract, copies of any of the contractor-owned records
identified in paragraph (b) of this clause, upon the request of the
Government, shall be delivered to DOE or its designees, including
successor contractors. Upon delivery, title to such records shall vest in
DOE or its designees, and such records shall be protected in accordance
with applicable federal laws (including the Privacy Act), as appropriate.

Inspection, copying, and audit of records. All records acquired or

‘generated by the contractor under this contract in the possession of the

contractor, including those described at paragraph (b) of this clause, shall
be subject to inspection, copying, and audit by the Government or its
designees at all reasonable times, and the contractor shall afford the
Government or its designees reasonable facilities for such inspection,
copying, and audit; provided, however, that upon request by the
contracting officer, the contractor shall deliver such records to a location
specified by the contracting officer for inspection, copying, and audit. The
Government or its designees shall use such records in accordance with
applicable federal laws (including the Privacy Act), as appropriate.

Applicability. Paragraphs (b), (c), and (d) of this clause apply to ali records
without regard to the date or origination of such records.

Records retention standards. Special records retention standards,
described at DOE Order 200.1, Information Management Program
(version in effect on effective date of contract), are applicable for the
classes of records described therein, whether or not the records are owned
by the Government or the contractor. In addition, the contractor shall
retain individual radiation exposure records generated in the performance
of work under this contract until DOE authorizes disposal. The

‘Government may waive application of these record retention schedules, if,
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upon termination or completion of the contract, the Government exercises
its right under paragraph (c) of this clause to obtain copies and delivery of
records described in paragraphs (a) and (b) of this clause.

(g)  Subcontracts. The contractor shall include the requirements of this clause
in all subcontracts that are of a cost-reimbursement type if any of the
following factors is present: .

(1 The value of the subcontract is greater than $2 million (uniess
- specifically waived by the contracting officer);

(2)°  The contracting officer determines that the subcontract is, or
involves, a critical task related to the contract; or

&) The subcontract iﬁcludes 48 CFR 970.5223-1, Integration of
Environment, Safety, and Health into Work Planning and
Execution, or similar clause.

L. 1.117 DEAR 970.5215-3 CONDITIONAL PAYMENT OF FEE, PROFIT,
' OR INCENTIVES (JAN 2004)

(a) General.

(1)  The payment of earned fee, fixed fee, profit, or share of cost
savings under this contract is dependent upon:

() The contractor's or contractor employees' compliance with
the terms and conditions of this contract relating to
environment, safety and health (ES&H), which includes
worker safety and health (WS&H), including performance

under an approved Integrated Safety Management System
(ISMS); and

(ii)  The contractor's or contractor employees' compliance with
the terms and conditions of this contract relating to the
; safeguarding of Restricted Data and other classified
' information.

(2) The ES&H performance requirements of this contract are set forth
- in its ES&H terms and conditions, including the DOE approved
contractor ISMS or similar document. Financial incentives for
~ timely mission accomplishment or cost effectiveness shall never
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compromise or impede full and effective implementation of the
ISMS and full ES&H compliance.

The performance requirements of this contract relating to the
safeguarding of Restricted Data and other classified information
are set forth in the clauses of this contract entitled, "Security" and
"Laws, Regulations, and DOE Directives," as well as in other terms
and conditions.

If the contractor does not-meet the performance requirements of
this contract relating to ES&H or to the safeguarding of Restricted .
Data and other classified information during any performance
evaluation period established under the contract pursuant to the
clause of this contract entitled, **Total Available Fee: Base Fee
Amount and Performance Fee Amount," otherwise earned fee,
fixed fee, profit or share of cost savings may be unllaterally
reduced by the contracting offlcer

Reduction Amount.

(D

2)

3

The amount of earned fee, fixed fee, profit, or share of cost savings
that may be unilaterally reduced will be determined by the severity
of the performance failure pursuant to the degrees specified in
paragraphs (¢) and (d) of this clause.

If a reduction of earned fee, fixed fee, profit, or share of cost
savings is warranted, unless mitigating factors apply, such
reduction shall not be less than 26% nor greater than 100% of the
amount of earned fee, fixed fee, profit, or the contractor's share of
cost savings for a first degree performance failure, not less than
11% nor greater than 25% for a second degree performance failure,
and up to 10% for a third degree performance failure.

In determining the amount of the reduction and the applicability of
mitigating factors, the contracting officer must consider the
contractor's overall performance in meeting the ES&H or sécurity
requirements of the contract. Such consideration must include
performance against any site specific performance
criteria/requirements that provide additional definition, guldance
for the amount of reduction, or guidance for the applicability of
mitigating factors. 'In all cases, the contracting officer must
consider mitigating factors that may warrant a reduction below the
applicable range (see 48 CFR 970.1504-1-2). The mitigating
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factors include, but are not limited to, the following ((v), (vi), (vii)
and (viii) apply to ES&H only).

(1)
(i)
(iii)

(iv)

W)

(vi)

(vii)

(viii)

@

Degree of control the contractor had over the event or
incident.

~ Efforts the contractor had made to anticipate and mitigate

the possibility of the event in advance.

Contractor self-identification and response to the event to
mitigate impacts and recurrence.

General status (trend and absolute performance) of: ES&H
and compliance in related areas; or of safeguarding '
Restricted Data and other classified information and
compliance in related areas.

Contractor demonstration to the contracting officer's
satisfaction that the principles of industrial ES&H standards

are routinely practiced (e.g., Voluntary Protection Program,
ISO 14000).

Event caused by "Good Samaritan” act by the contractor
(e.g., offsite emergency response).

Contractor demonstration that a performance measurement
system is routinely used to improve and maintain ES&H
performance (including effective resource allocation) and to
support DOE corporate decision-making (e.g., policy,
ES&H programs).

Contractor demonstration that an Operating Experience and
Feedback Program is functioning that demonstrably affects
continuous improvement in ES&H by use of lessons-
learned and best practices inter- and intra-DOE sites.

The amount of fee, fixed fee, profit, or share of cost savings
that is otherwise earned by a contractor during an
evaluation period may be reduced in accordance with this
clause if it is- determined that a performance failure
warranting a reduction under this clause occurs within the
evaluation period.
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The amount of reduction under this clause, in combination
with any reduction made under any other clause in the
contract, shall not exceed the amount of fee, fixed fee,
profit, or the contractor's share of cost savings that is
otherwise earned during the evaluation period.

For the purposes of this clause, earned fee, fixed fee, profit,
or share of cost savings for the evaluation period shall mean
the amount determined by the contracting officer or fee
determination official as otherwise payable based on the
contractor's performance during the evaluation period.
Where the contract provides for financial incentives that
extend beyond a single evaluation period, this amount shall
also include: any provisional amounts determined otherwise
payable in the evaluation period; and, if provisional
payments are not provided for, the allocable amount of any
incentive determined otherwise payable at the conclusion of
a subsequent evaluation period. The allocable amount shall
be the total amount of the earned incentive divided by the
number of evaluation periods over which it was earned.

The Government will effect the reduction as soon as
practicable after the end of the evaluation period in which
the performance failure occurs. If the Government is not
aware of the failure, it will effect the reduction as soon as
practical after becoming aware. For any portion of the
reduction requiring an allocation the Government will
effect the reduction at the end of the evaluation period in
which it determines the total amount earned under the
incentive. If at any time a reduction causes the sum of the
payments the contractor has received for fee, fixed fee,
profit, or share of cost savings to exceed the sum of fee,
fixed fee, profit, or share of cost savings the contractor has
eamed (provisionally or otherwise), the contractor shall
immediately return the excess to the Government. (What

~ the contractor "has earned" reflects any reduction made

under this or any other clause of the contract.)

At the end of the contract:

(A)  The Government will pay the contractor the amount
' by which the sum of fee, fixed fee, profit, or share
of cost savings the contractor has earned exceeds
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the sum of the payments the contractor has received;
or

(B)  The contractor shall return to the Government the
amount by which the sum of the payments the
contractor has received exceeds the sum of fee,
fixed fee, profit, or share of cost savings the
contractor has earned. (What the contractor "has
earned" reflects any reduction made under this or
any other clause of the contract.)

Environment, Safety and Health (ES&H). Performance failures occur if
the contractor does not comply with the contract's ES&H terms and
conditions, including the DOE approved contractor ISMS. The degrees of
performance failure under which reductions of earned or fixed fee, profit,
or share of cost savings will be determined are:

1

2)

First Degree: Performance failures that are most adverse to ES&H.
Failure to develop and obtain required DOE approval of an ISMS
is considered first degree. The Government will perform necessary
review of the ISMS in a timely manner and will not unreasonably
withhold approval of the contractor's ISMS. The following
performance failures or performance failures of similar import will
be considered first degree.

(i) Type A accident (defined in DOE Order 225.1A).

(ii)  Two Second Degree performance failures during an
evaluation period. '

Second Degree: Performance failures that are significantly adverse

‘to ES&H. They include failures to comply with an approved ISMS

that result in an actual injury, exposure, or exceedence that
occurred or nearly occurred but had minor practical long-term
health consequences. They also include breakdowns of the Safety
Management System. The following performance failures or

performance failures of similar import will be considered second
degree:

| €Y Type B accident (defined in DOE Order 225.1A).

(i)  Non-compliance with an approved ISMS that results in a

near miss of a Type A or B accident. A near miss is a-
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situation in which an inappropriate action occurs, or a
necessary action is omitted, but does not result in an
adverse effect,

Failure to mitigate or notify DOE of an imminent danger
situation after discovery, where such notification is a
requirement of the contract.

Third Degree: Performance failures that reflect a lack of focus on
improving ES&H. They include failures to comply with an
approved ISMS that result in potential breakdown of the System.
The following performance failures or performance failures of
similar import will be considered third degree:

@

(ii)

(iii)

(iv)

Failure to implement effective corrective actions to address

- deficiencies/non-compliances documented through:

external (e.g., Federal) oversight and/or reported per DOE
Order 232.1A requirements; or internal oversight of DOE
Order 440.1A requirements. '

Multiple similar non-compliances identified by external
(e.g., Federal) oversight that in aggregate indicate a
significant programmatic breakdown.

Non-compliances that either have, or may have, significant
negative impacts to the worker, the public, or the

environment or that indicate a significant programmatic
breakdown.

Failure to notify DOE upon discovery of events or
conditions where notification is required by the terms and
conditions of the contract.

Safeguarding Restricted Data and Other Classified Information.
Performance failures occur if the contractor does not comply with the
terms and conditions of this contract relating to the safeguarding of
Restricted Data and other classified information. The degrees of
performance failure under which reductions of fee, profit, or share of cost
savings will be determined are as follows:

(1

First Degree: Performance failures that have been determined, in
accordance with applicable law, DOE regulation, or directive, to
have resulted in, or that can reasonably be expected to result in,
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exceptionally grave damage to the national security. The following
are examples of performance failures or performance failures of
similar import that will be considered first degree:

@

(i)

(iii)

(iv)

Non-compliance with applicable laws, regulations, and
DOE directives actually resulting in, or creating a risk of,
loss, compromise, or unauthorized disclosure of Top Secret
Restricted Data or other information classified as Top
Secret, any classification level of information in a Special
Access Program (SAP), information identified as sensitive
compartmented information (SCI), or high risk nuclear
weapons-related data.

Contractor actions that result in a breakdown of the
safeguards and security management system that can

" reasonably be expected to result in the loss, compromise, or

unauthorized disclosure of Top Secret Restricted Data, or
other information classified as Top Secret, any

_classification level of information in a SAP, information

identified as SCI, or high risk nuclear weapons-related data.

Failure to promptly report the loss, compromise, or
unauthorized disclosure of Top Secret Restricted Data, or

“other information classified as Top Secret, any

classification level of information in a SAP, information
identified as SCI, or high risk nuclear weapons-related data.

Failure to timely implement corrective actions stemming
from the loss, compromise, or unauthorized disclosure of
Top Secret Restricted Data or other information classified
as Top Secret, any classification level of information in a
SAP, information identified as SCI, or high risk nuclear
weapons-related data.

Second Degree: Performance failures that have been determined,

in accordance with applicable law, DOE regulation, or directive, to

have actually resulted in, or that can reasonably be expected to
result in, serious damage to the national security. The following
are examples of performance failures or performance failures of
similar import that will be considered second degree:

(@)

Non-compliance with applicable laws, régulations, and
DOE directives actually resulting in, or creating risk of,
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loss, compromise, or unauthorized disclosure of Secret
Restricted Data or other information classified as Secret.

(i)  Contractor actions that result in a breakdown of the
safeguards and security management system that can
reasonably be expected to result in the loss, compromise, or
unauthorized disclosure of Secret Restricted Data, or other
information classified as Secret.

(iti)  Failure to promptly report the loss, compromise, or
unauthorized disclosure of Restricted Data or other
classified information regardless of classification (except
for information covered by paragraph (d)(1)(iii) of this
clause).

(iv)  Failure to timely implement corrective actions stemming
from the loss, compromise, or unauthorized disclosure of
Secret Restricted Data or other classified information
classified as Secret.

Third Degree: Performance failurés that have been determined, in

accordance with applicable law, regulation, or DOE directive, to
have actually resulted in, or that can reasonably be expected to
result in, undue risk to the common defense and security. In
addition, this category includes performance failures that result -
from a lack of contractor management and/or employee attention to
the proper safeguarding of Restricted Data and other classified
information. These performance failures may be indicators of
future, more severe performance failures and/or conditions, and if
identified and corrected early would prevent serious incidents. The
following are examples of performance failures or performance
failures of similar import that will be considered third degree:

(1) Non-compliance with applicable laws, regulations, and

DOE directives actually resultirig in, or creating risk of, '
- loss, compromise, or unauthorized disclosure of Restricted
Data or other information classified as Confidential.

(1) - Failure to promptly report alleged or suspected violations of
laws, regulations, or directives pertaining to the
safeguarding of Restricted Data or other classified
information.
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(iii)  Failure to identify or timely execute corrective actions to
mitigate or eliminate identified vulnerabilities and reduce
residual risk relating to the protection of Restricted Data or
other classified information in accordance with the
contractor's Safeguards and Security Plan or other security
plan, as applicable.

(iv)  Contractor actions that result in performance failures which
unto themselves pose minor risk, but when viewed in the
aggregate indicate degradation in the integrity of the
contractor’s safeguards and security management system
relating to the protection of Restricted Data and other
classified information. '

5. 1130 FAR 52.225-9 BUY AMERICAN ACT - CONSTRUCTION

(a)

MATERIALS (JAN 2005)
Definitions. As used in this clause—

“Component” means an article, material, or supply incorporated directly
into a construction material.

“Construction material” means an article, material, or supply brought to
the construction site by the Contractor or a subcontractor for incorporation
into the building or work. The term also includes an item brought to the
site preassembled from articles, materials, or supplies. However,
emergency life safety systems, such as emergency lighting, fire alarm, and
audio evacuation systems, that are discrete systems incorporated into a
public building or work and that are produced as complete systems, are
evaluated as a single and distinct construction material regardless of when
or how the individual parts or componernts of those systems are delivered
to the construction site. Materials purchased directly by the Government

are supplies, not construction material.

Cost of components” means—

(1) For components purchased by the Contractor, the acquisition cost,
including transportation costs to the place of incorporation into the
construction material (whether or not such costs are paid to a
domestic firm), and any applicable duty (whether or not a duty-free
entry certificate is issued); or
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For components manufactured by the Contractor, all costs
associated with the manufacture of the component, including
transportation costs as described in paragraph (1) of this definition,
plus allocable overhead costs, but excluding profit. Cost of
components does not include any costs associated with the
manufacture of the construction material,

“Domestic construction material” means—

(1)

@)

An un-manufactured construction material mined or produced in
the United States; or

A construction material manufactured in the United States, if the
cost of its components mined, produced, or manufactured in the
United States exceeds 50 percent of the cost of all its components.
Components of foreign origin of the same class or kind for which
non-availability determinations have been made are treated as
domestic. |

“Foreign eonstruction material” means a construction materlal other than a
domestic construction material.

“United States” means the 50 States, the District of Columbia, and
outlying areas.

10

Q)

- Domestic preference.

This clause implements the Buy American Act (41 U.S.C. 10a -
10d) by providing a preference for domestic construction material.

The Contractor shall use only domestic construction material in

performing this contract, except as prov1ded in paragraphs (b)(2)
and (b)(3) of this clause,

This reqﬁirement does not apply to the construction material or
components listed by the Government as follows:

[Contracting Officer to list applicable excepted materials or
indicate “none”)

The Contracting Officer may add other foreign construction material to the
list in paragraph (b)(2) of this clause if the Government determines that—
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The cost of domestic construction material would be unreasonable.
The cost of a particular domestic construction material subject to
the requirements of the Buy American Act is unreasonable when
the cost of such material exceeds the cost of foreign material by
more than 6 percent;

~ The application of the restriction of the Buy American Act to a

particular construction material would be impracticable or
inconsistent with the public interest; or

The construction material is not mined, produced, or manufactured
in the United States in sufficient and reasonably available
commercial quantities of a satisfactory quality.

Request for determination of inapplicability of the Buy American Act.

1

(i) Any Contractor request to use foreign construction material
in accordance with paragraph (b)(3) of this clause shall
include adequate information for Government evaluation of
the request, including—

(A) A description of the foreign and domestic
' construction materials;

(B)  Unit of measure;

{C) Qﬁantity;

(D)  Price;

(E) Time of delivery or availability;

(F)  Location of the construction projlcct;

(G) Name and addre_ss of the proposed supplier; and
H A detailed jus;tificatioh of the reason for use of

foreign construction materials cited in accordance
with paragraph (b)(3) of this clause.

i) A request based on unreasonable cost shall include a

reasonable survey of the market and a completed price
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comparison table in the format in paragraph (d) of this
clause. ‘

(iii)  The price of construction material shall include all delivery
: costs to the construction site and any applicable duty
{whether or not a duty-free certificate may be issued).

(iv)  Any Contractor request for a determination submitted after
contract award shall explain why the Contractor could not
- reasonably foresee the need for such determination and
could not have requested the determination before contract
award. If the Contractor does not submit a satisfactory
explanation, the Contracting Officer need not make a
determination.

(2) If the Government determines after contract award that an

exception to the Buy American Act applies and the Contracting

- Officer and the Contractor negotiate adequate consideration, the
Contracting Officer will modify the contract to allow use of the
foreign construction material. However, when the basis for the
exception is the unreasonable price of a domestic construction
material, adequate consideration is not less than the differential
established in paragraph (b)(3)(i) of this clause. -

3) Unless the Government determines that an exception to the Buy
American Act applies, use of foreign construction material is
noncompliant with the Buy American Act.

(d)  Data. To permit evaluation of requests under paragraph (c) of this clause
based on unreasonable cost, the Contractor shall include the following
information and any applicable supporting data based on the survey of
suppliers: '

FOREIGN AND DOMESTIC CONSTRUCTION MATERIALS PRICE COMPARISON
Construction Material Description Unit of Measure  Quantity  Price (Dollfars)*
ftem I: ' ‘

Foreign construction material
Domestic construction material

Item 2:
Foreign construction material -
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Domestic construction material

[List name, address, telephone number, and contact for suppliers surveyed. Attach copy of
response; if oral, attach summary.]

[Include other applicable supporting information.]

[ * Include all delivery costs to the construction site and any applicable duty (whether or not a
duty-free entry certificate is issued).) '

4. The‘following Section I clause is deleted in its entirety due to its removal from the
DEAR.
1.110 DEAR 970.5215-2 MAKE-OR-BUY PLAN (DEC 2000)

3. Appendix D — Key Personnel is deleted in its entirety and replaced with the
following list on the next page.
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PART III - LIST OF DOCUMENTS, EXHIBITS, AND OTHER ATTACHMENTS

SECTION J - LIST OF ATTACHMENTS

APPENDIX D - KEY PERSONNEL

(Rev. M003, M007, M021, M024, M048, M092, M075, M092)

TITLE

President
Vice President, Operations

Vice President, National Security Programs

Director, New Mexico Operations
Director, Program Management
Director, Integrated Supply Chain
Director, Engineering

Director, Quality, Six Sigma and Business

Excellence

Director, Facilities Management Services

Director, Information Technology
Manager, Security

Chief Financial Officer

Manager, ES&H Operations

Pursuant to the clause entitled "Key Personnel,” the following positions are considered to
be essential to work being performed.

NAME

Vince Trim
Robert Jensen
Chris Gentile
Richard Taft
David Feather
Brad Hughes
Kurt Lorenzen

Jane Fitzpatrick
Jim Jeffries

- Hunt Winston

John Vaughn
Monica Greer
Don Fitzpatrick



