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Block 14 (continued)

1. Section B.2, Transition Cost, Estimated Cost, Maximum Available Fee, and Available Fee, is amended to read as follows:

B.2
ESTIMATED COST, MAXIMUM AVAILABLE FEE, AND AVAILABLE FEE
(a)
Paragraphs (b) through (c), below, set forth the Estimated Cost, Maximum Available Fee, and Available Fee for the Contract term(s).  At the start of each fiscal year, these paragraphs will be reviewed to include the appropriate figures for the upcoming fiscal year.

(b) The Estimated Cost of the specified Contract periods, exclusive of the Contractor's Basic Fee and Award Fee, if any, is set forth below:






Contract Period


        Estimated Costs



January 1, 2001, through September 30, 2001  

$277,000,000




October 1, 2001, through September 30, 2002  

$443,448,000
(c)
(1)
The Maximum Available Fee for the period October 1, 2001 through

September 30, 2002 is $23,084,000.

(2)
The Available Fees for the specified Contract periods is set forth below:




Contract Periods





Available Fee
January 1, 2001, through September 30, 2001

Award Fee






$  5,108,500

Performance-Based Incentive



$  9,891,500


Total






$15,000,000

October 1, 2001, through September 30, 2002

Award Fee






$  9,034,000

Performance-Based Incentive



$14,050,000


Total






$23,084,000
B.2(d) is deleted in its entirety.
B.4
OBLIGATIONS OF FUNDS is deleted in its entirety and marked “Reserved.”

2. Section C, Description/Specification/Work Statement Description of Work and Services, is revised as follows:

C.2
WORK REQUIREMENTS
1.0 Introduction
Specific work requirements under this contract will be established annually by the Contracting Officer in accordance with the Section H clause entitled "Work Authorization System."  The Contracting Officer will issue Work Authorizations for each major work area to be accomplished in a given year.  These Work Authorizations will conform to the Scope of Work of this Contract and further effect the General Requirements specified in this section. 

C.3
DELIVERABLES
The primary deliverable under this contract is production of nonnuclear components for nuclear weapons.  To ensure that effective and efficient management systems exist for the management and operation of the Kansas City Plant, this contract also requires the delivery of certain documents, plans, and reports for the Contracting Officer’s review and approval.  These requirements are specified elsewhere in this contract, however they include the following:

Site Safeguards and Security Plan (DOE Order 470.1).

Quality Assurance Plan (10 CFR 830.120).

Radiation Protection Plan (10 CFR 835).

Emergency Readiness Assurance Plan (DOE Order 151.1).

Hazard Assessment Plan.

Diversity Plan.

Integrated Safety Management System documentation (DEAR Clause 970.5204‑2). 

The Contracting Officer may require additional reports, analysis, or other information relevant to the Kansas City Plant management and operations.

3. Section G, Contract Administration Data, is revised as follows:

G.1
Technical and Administrative Correspondence/Matters

To promote timely and effective administration under this Contract, the Contractor shall be subject to the following procedures:

(a) Technical and Administrative Correspondence/Matters.  Technical and administrative correspondence (as used herein, excludes other correspondence described in Paragraph (b)) concerning performance of this Contract shall be addressed to the Area Manager, Kansas City Area Office (KCAO).  The Area Manager, KCAO, or designee, is the Contracting Officer for administration of technical and administrative matters for this Contract.  The Contractor shall use the DOE KCAO as the focal point for all technical and administrative matters regarding this Contract, except as otherwise specifically delegated pursuant to subparagraph (c) of the Section H clause entitled “Performance Direction.”  Administration includes the issuance of Work Authorizations and modifications thereto.
4. Section H, SPECIAL CONTRACT REQUIREMENTS, is revised as follows:

H.4
WORK AUTHORIZATION SYSTEM

(a)
Prior to the start of each Fiscal Year, the DOE shall provide the Contractor program execution guidance in sufficient detail to develop an estimated cost, scope, and schedule.  The Contractor shall submit to the Contracting Officer or other designated official, a detailed Statement of Work (SOW), a budget of estimated costs, and a schedule of performance for the work to be performed during the next Fiscal Year.
(b)
The Contractor and DOE shall mutually establish a budget of estimated costs, detailed description of work, and schedule of performance for each task at level 3 or as otherwise specified by the Contracting Officer.  The established description of work, estimated costs, and schedule of performance shall be incorporated into Work Authorizations (WAs).  WAs, which are signed by the Contractor and the Contracting Officer’s Representative (COR), are issued by the Contracting Officer and are incorporated by reference into this Contract.  If agreement cannot be reached on the scope, schedule, and estimated cost for the WAs, the Contracting Officer shall issue unilateral WAs pursuant to this clause which shall not be subject to appeal under the Contract Clause entitled "Disputes."

(c)
No activities shall be authorized and no costs incurred until either the Contracting Officer has issued a WAs or the Contracting Officer has issued direction concerning continuation of activities.

(d)
Work Authorizations.  The WA authorizing the Contractor to proceed with performance shall be provided to the Contractor by the Contracting Officer.  Each WA so issued will include as a minimum the following:

(1)
Authorization number and effective date;

(2)
Description of work;

(3)
Estimated cost (and estimated cost for the work to be performed under this authorization if the WA performance schedule exceeds the current contract period of performance);

(4)
Appropriate performance objectives, schedule, and milestone dates;

(5)
Cost, schedule, and all other reporting requirements;

(6)
Date of issue; 

(7)
Contractor’s signature; 

(8)
Contracting Officer's signature.

(e)
Performance Direction.  Government direction of the performance of all work authorized for performance under this Contract shall be in accordance with Section H provision entitled "Performance Direction."

(f) Modification of Work Authorizations.  The Contracting Officer may at any time and without notice issue changes to the WA within the SOW of the Contract requiring additional work, or directing the omission of, or changes to the work.  A proposal for adjustment in the budget of estimated costs and schedule of performance of work established in accordance with paragraph (b) of this clause shall be submitted by the Contractor in accordance with paragraphs (a) and (b) of this clause.  In addition, the Contractor shall notify the Contracting Officer immediately whenever the cost incurred to date plus the projected cost to complete the work on any WA is expected to exceed or underrun the estimated cost by ten percent of the WA.  In this case, the Contractor shall submit a proposal for a change in the WA in accordance with paragraphs (a) and (b) of this clause.

(g)
Expenditure of Funds and Incurrence of Cost.  The performance of work and the incurrence of cost in the execution of the SOW of this Contract shall be initiated only when authorized in accordance with the provisions of this subsection.  The expenditure of monies by the Contractor in the performance of all authorized work shall be governed by the provisions of the Contract Clause entitled "Obligation of Funds."

(h)
Order of Precedence.  This clause is of lesser order of precedence than the Contract Clauses entitled "Allowable Costs, Base Fee, and Performance Fee (Management and Operating Contracts)";  "Obligation of Funds"; and "Payments and Advances."  The Contractor is not authorized to incur costs on any WA  which is not in compliance with the other terms and conditions of this Contract.

(i)
In the event there is a conflict between the requirements of this subsection and Section J, Appendix E, "List of Applicable Directives," as amended, the Contractor shall obtain guidance from the Contracting Officer.

(j)
Responsibility to achieve Environment, Safety, Health, and Security Compliance. Notwithstanding the other provisions of this subsection, the Contractor has, in the event of an emergency, authority to take corrective actions as may be necessary to sustain operations in a manner consistent with applicable environmental, safety, health, and security statutes, regulations, and procedures.  In the event that the Contractor takes such an action, the Contractor shall notify the Contracting Officer within 24 hours after such action was initiated and, within 30 days after such action has been initiated, submit a proposal for adjustment in the estimated costs and schedule of performance of work established in accordance with paragraphs (a) and (b) of this clause.

H.5
PERFORMANCE DIRECTION

(a)
In addition to those functions specifically reserved throughout this Contract for the Contracting Officer, the Contracting Officer shall be the sole authority for assignment of Work Authorizations (WAs), approval and modification of Performance Evaluation Measurement Plan (PEMP), establishment of work priorities, and directing work requiring the expenditure of funds which have been obligated for performance of this Contract.

(b)
Authority to issue formal Performance Direction to the Contractor may be officially delegated in writing to named DOE-AL officials as Designated Contracting Officer Representatives (CORs).  The Contractor will receive a copy of the written COR designation from the Contracting Officer specifying the extent of the COR’s authority to act on behalf of the Contracting Officer.  These individuals act as authorized representatives of the Contracting Officer for such functions as technical monitoring, inspection, and other functions of a more technical nature not involving a change in the scope, cost, terms or conditions of the Contract pursuant to the Section H clause entitled “Modification Authority.”  The Contractor shall comply with written direction provided by the CORs.  The work performed by the Contractor in compliance with the terms of this Contract shall be subject to Performance Direction from the CORs as follows:

(1)
Directions to the Contractor which redirect the Contract effort, shift work emphasis within work area or a WA, require pursuit of certain lines of inquiry, fill in details or otherwise serve to accomplish the Statement of Work (SOW).

(2)
Provision of written information to the Contractor that assists in the interpretation of drawings, specifications or technical portions of the work description.

(3)
Review and, where required by the Contract, approval of technical reports, drawings, specifications and technical information to be delivered by the Contractor to the Government under the Contract.

(c)
The Contractor shall only accept performance direction if provided in writing and if within the SOW and a WA.  Performance Direction shall not: authorize the Contractor to exceed the total funds obligated on the Contract or any estimated cost, or delay in delivery in a WA, or entitle the Contractor to any increase in the total amount of fee set forth in the contract, change any of the expressed terms or conditions of the contract, or interfere with the Contractor's rights under the terms and conditions of the Contract.  It is expected that there will be full and open communication between the functional counterparts of the DOE and the Contractor's organization.

(d)
The Contractor shall proceed promptly with the performance required by duly issued written Performance Direction.  If, in the opinion of the Contractor, any Performance Direction violates the prohibitions set forth in paragraph (c) of this clause, the Contractor shall not proceed but shall promptly orally notify the Contracting Officer of the direction and reason(s) the direction violates the provisions of this subsection.  The Contractor shall confirm this notification in writing within ten (10) workdays from receipt of DOE's written direction.  The Contracting Officer shall render a decision on whether or not the Performance Direction is or is not within the SOW and WA and whether or not a change order will be issued pursuant to the Contract Clause entitled "Changes," or paragraph (f) of the Section H Clause entitled “Work Authorization System.”  This decision shall be issued or confirmed in writing and the Contractor shall promptly comply with the Contracting Officer's direction.

H.6
REPORTING REQUIREMENTS

(a)
Work Breakdown Structure (WBS).  Except as provided for elsewhere in the contract, the WBS, as approved by the Contracting Officer, shall provide the basis for all reports required under this subsection.  The WBS shall be derived from the SOW and shall otherwise conform to any implementation guidance that may be provided by the Contracting Officer.

(b)
Periodic Plans and Reports.  The Contractor shall submit periodic cost, schedule, and technical performance plans and reports in such form and substance as required by the Contracting Officer.  These periodic plans and reports shall be submitted at the interval, and to the addresses and in the quantities as specified by the Contracting Officer.  Where specific forms are required for individual plans and reports, the Contracting Officer shall provide such forms to the Contractor.  The plans and reports expected to be submitted by the Contractor are described generally as follows:

General Management Reports narratively summarize schedule, labor, and cost plans and status, and provide explanations of status variances from plans.

Schedule/Labor Cost Reports provide information on schedule, labor and cost plans and status.

Performance Measurement Reports provide information regarding budgeted cost versus actual cost, schedule performance against milestones and estimated cost at completion.

Technical Reports are the means by which scientific, technical, and engineering information acquired in the performance of the work is disseminated.

Plans and reports shall be prepared by the Contractor in such a manner as to provide for--

(1)
Consistency with the Contract Statement of Work, the WAs, the approved WBS, and the existing accounting structure; and

(2)
Correlation of data among the various plans and reports.

(c)
Changes in Work Effort.  The reporting system established and maintained by the Contractor pursuant to this subsection shall recognize changes in work effort directed by the Contracting Officer, as provided for in the Work Authorization System.  During performance of this contract, the Contractor shall update and/or change, as appropriate, the WBS (including any diagrams, supporting work descriptions, and WBS dictionary) to reflect changes in the Statement of Work or WAs.  The Contractor's reporting system shall be able to provide for the following at the WA level or such lower level, as specified by the Contracting Officer.

(1)
Incorporate contractual changes affecting estimated cost, schedule, and other relevant terms and conditions of the contract, in a timely manner;

(2)
Reconcile estimated costs for those elements of the WBS identified in the Contract as either priced line items or discrete WAs, and for those elements at the lowest level of the project summary WBS with current performance measurement budgets in terms of:

(i)
Changes to the authorized work; and,

(ii)
Internal re-planning in the detail needed by management for effective control;

(3)
Prohibit retroactive changes to records pertaining to work performed that will change previously-reported costs except for correction of errors and routine accounting adjustments;

(4)
Prevent revisions to the Contract estimated costs except for Government-directed or approved changes to the contractual effort; and

(5)
Document changes to the performance measurement baseline and, on a timely basis, notify the Contracting Officer of such changes.

(d)
The Contractor agrees to provide the Contracting Officer, or designated authorized representatives, access to information and documents comprising the Contractor's reporting system described in (b) above. 

(e)
The Contractor shall include the requirements of this clause in all subcontracts that are cost-reimbursement type of contracts when--

(1)
The value of the subcontract is greater than $2 million, unless specifically waived by the Contracting Officer, or

(2) The Contracting Officer determines that the contract/subcontract effort is, or involves, a critical task related to the Contract.


H.9
CONTRACT COMMITMENTS

In the performance of work under this Contract, the Contractor shall utilize its Implementation Plan, including milestone and measurable commitments, submitted as part of its proposal for the Contract periods of January 1, 2001 through December 31, 2002.

5. Section I, CONTRACT CLAUSES, is revised as follows:

I.13
FAR 52.211-5  MATERIAL REQUIREMENTS (AUG 2000)

(a)
Definitions.

As used in this clause-

"New" means composed of previously unused components, whether manufactured from virgin material, recovered material in the form of raw material, or materials and by-products generated from, and reused within, an original manufacturing process; provided that the supplies meet contract requirements, including but not limited to, performance, reliability, and life expectancy.

"Reconditioned" means restored to the original normal operating condition by readjustments and material replacement.

"Recovered material" means waste materials and by-products recovered or diverted from solid waste, but the term does not include those materials and by-products generated from, and commonly reused within, an original manufacturing process.

"Remanufactured" means factory rebuilt to original specifications.

"Virgin material" means-

(1)
Previously unused raw material, including previously unused copper, aluminum, lead, zinc, iron, other metal or metal ore; or 

(2)
Any undeveloped resource that is, or with new technology will become, a source of raw materials.

(b)
Unless this contract otherwise requires virgin material or supplies composed of or manufactured from virgin material, the Contractor shall provide supplies that are new, reconditioned, or remanufactured, as defined in this clause.

(c)
A proposal to provide unused former Government surplus property shall include a complete description of the material, the quantity, the name of the Government agency from which acquired, and the date of acquisition.

(d)
A proposal to provide used, reconditioned, or remanufactured supplies shall include a detailed description of such supplies and shall be submitted to the Contracting Officer for approval.

(e)
Used, reconditioned, or remanufactured supplies, or unused former Government surplus property, may be used in contract performance if the Contractor has proposed the use of such supplies, and the Contracting Officer has authorized their use.

I.103
DEAR 952.203-70  WHISTLEBLOWER PROTECTION FOR CONTRACTOR EMPLOYEES (DEC 2000)

(a)
The Contractor shall comply with the requirements of "DOE Contractor Employee Protection Program" at 10 CFR Part 708 for work performed on behalf of DOE directly related to activities at DOE-owned or leased sites.

(b)
The Contractor shall insert or have inserted the substance of this clause including this paragraph (b), in subcontracts at all tiers, for subcontracts involving work performed on behalf of DOE directly related to activities at DOE-owned or leased sites.

I.67
DEAR 952.209-72  ORGANIZATIONAL CONFLICTS OF INTEREST ALTERNATE I (JUN 1997)

(a)
Purpose.  The purpose of this clause is to ensure that the Contractor (1) is not biased because of its financial, contractual, organizational, or other interests which relate to the work under this contract, and (2) does not obtain any unfair competitive advantage over other parties by virtue of its performance of this Contract.

(b)
Scope.  The restrictions described herein shall apply to performance or participation by the Contractor and any of its affiliates or their successors in interest (hereinafter collectively referred to as "contractor") in the activities covered by this clause as a prime contractor, subcontractor, cosponsor, joint venturer, consultant, or in any similar capacity.  For the purpose of this clause, affiliation occurs when a business concern is controlled by or has the power to control another or when a third party has the power to control both.

(1)
Use of Contractor's Work Product. 

(i)
The Contractor shall be ineligible to participate in any capacity in Department contracts, subcontracts, or proposals therefor (solicited and unsolicited) which stem directly from the Contractor's performance of work under this Contract for a period of five years after the completion of this contract.  Furthermore, unless so directed in writing by the Contracting Officer, the Contractor shall not perform any advisory and assistance services work under this contract on any of its products or services or the products or services of another firm if the Contractor is or has been substantially involved in their development or marketing.  Nothing in this subparagraph shall preclude the Contractor from competing for follow-on contracts for advisory and assistance services.

(ii)
If, under this Contract, the Contractor prepares a complete or essentially complete statement of work or specifications to be used in competitive acquisitions, the Contractor shall be ineligible to perform or participate in any capacity in any contractual effort which is based on such statement of work or specifications.  The Contractor shall not incorporate its products or services in such statement of work or specifications unless so directed in writing by the Contracting Officer, in which case the restriction in this subparagraph shall not apply.

(iii)
Nothing in this paragraph shall preclude the Contractor from offering or selling its standard and commercial items to the Government.

(2)
Access to and use of information.

(i)
If the Contractor, in the performance of this Contract, obtains access to information, such as Department plans, policies, reports, studies, financial plans, internal data protected by the Privacy Act of 1974 (5 U.S.C. 552a), or data which has not been released or otherwise made available to the public, the Contractor agrees that without prior written approval of the Contracting Officer it shall not:  (A) use such information for any private purpose unless the information has been released or otherwise made available to the public; (B) compete for work for the Department based on such information for a period of six (6) months after either the completion of this contract or until such information is released or otherwise made available to the public, whichever is first; (C) submit an unsolicited proposal to the Government which is based on such information until one year after such information is released or otherwise made available to the public; and (D) release such information unless such information has previously been released or otherwise made available to the public by the Department.

(ii)
In addition, the Contractor agrees that to the extent it receives or is given access to proprietary data, data protected by the Privacy Act of 1974 (5 U.S.C. 552a), or other confidential or privileged technical, business, or financial information under this contract, it shall treat such information in accordance with any restrictions imposed on such information.

(iii)
The Contractor may use technical data it first produces under this Contract for its private purposes consistent with paragraphs (b)(2)(i) (A) and (D) of this clause and the patent, rights in data, and security provisions of this Contract.

(c)
Disclosure after award. 

(1)
The Contractor agrees that, if changes, including additions, to the facts disclosed by it prior to award of this contract, occur during the performance of this contract, it shall make an immediate and full disclosure of such changes in writing to the Contracting Officer.  Such disclosure may include a description of any action which the Contractor has taken or proposes to take to avoid, neutralize, or mitigate any resulting conflict of interest.  The Department may, however, terminate the contract for convenience if it deems such termination to be in the best interest of the Government.

(2)
In the event that the Contractor was aware of facts required to be disclosed or the existence of an actual or potential organizational conflict of interest and did not disclose such facts or such conflict of interest to the Contracting Officer, DOE may terminate this contract for default.
(d)
Remedies.  For breach of any of the above restrictions or for nondisclosure or misrepresentation of any facts required to be disclosed concerning this Contract, including the existence of an actual or potential organizational conflict of interest at the time of or after award, the Government may terminate the contract for default, disqualify the contractor from subsequent related contractual efforts, and pursue such other remedies as may be permitted by law or this contract.

(e)
Waiver.  Requests for waiver under this clause shall be directed in writing to the Contracting Officer and shall include a full description of the requested waiver and the reasons in support thereof.  If it is determined to be in the best interests of the Government, the Contracting Officer may grant such a waiver in writing.

(f)
Subcontracts.

(1)
The Contractor shall include a clause, substantially similar to this clause, including this paragraph (f), in subcontracts expected to exceed the simplified acquisition threshold determined in accordance with FAR Part 13 and involving the performance of advisory and assistance services as that term is defined at FAR 37.201.  The terms "contract,'' "contractor," and "contracting officer" shall be appropriately modified to preserve the Government's rights.

(2)
Prior to the award under this contract of any such subcontracts for advisory and assistance services, the Contractor shall obtain from the proposed subcontractor or consultant the disclosure required by DEAR 909.507-1, and shall determine in writing whether the interests disclosed present an actual or significant potential for an organizational conflict of interest.  Where an actual or significant potential organizational conflict of interest is identified, the Contractor shall take actions to avoid, neutralize, or mitigate the organizational conflict to the satisfaction of the Contractor.  If the conflict cannot be avoided or neutralized, the Contractor must obtain the approval of the DOE Contracting Officer prior to entering into the subcontract.

I.88
DEAR 970.5203-1  MANAGEMENT CONTROLS (DEC 2000)

(a)
(1)
The Contractor shall be responsible for maintaining, as an integral part of its organization, effective systems of management controls for both administrative and programmatic functions.  Management controls comprise the plan of organization, methods, and procedures adopted by management to reasonably ensure that: the mission and functions assigned to the Contractor are properly executed; efficient and effective operations are promoted; resources are safeguarded against waste, loss, mismanagement, unauthorized use, or misappropriation; all encumbrances and costs that are incurred under the contract and fees that are earned are in compliance with applicable clauses and other current terms, conditions, and intended purposes; all collections accruing to the Contractor in connection with the work under this contract, expenditures, and all other transactions and assets are properly recorded, managed, and reported; and financial, statistical, and other reports necessary to maintain accountability and managerial control are accurate, reliable, and timely. 

(2)
The systems of controls employed by the Contractor shall be documented and satisfactory to DOE.

(3)
Such systems shall be an integral part of the Contractor's management functions, including defining specific roles and responsibilities for each level of management, and holding employees accountable for the adequacy of the management systems and controls in their areas of assigned responsibility.

(4)
The Contractor shall, as part of the internal audit program required elsewhere in this contract, periodically review the management systems and controls employed in programs and administrative areas to ensure that they are adequate to provide reasonable assurance that the objectives of the systems are being accomplished and that these systems and controls are working effectively.

(b)
The Contractor shall be responsible for maintaining, as a part of its operational responsibilities, a baseline quality assurance program that implements documented performance, quality standards, and control and assessment techniques.

I.78
DEAR 970.5204-1  COUNTERINTELLIGENCE (DEC 2000)

(a)
The Contractor shall take all reasonable precautions in the work under this contract to protect DOE programs, facilities, technology, personnel, unclassified sensitive information and classified matter from foreign intelligence threats and activities conducted for governmental or industrial purposes, in accordance with DOE Order 5670.3, Counterintelligence Program; Executive Order 12333, U.S. Intelligence Activities; and other pertinent national and Departmental Counterintelligence requirements.

(b)
The Contractor shall appoint a qualified employee(s) to function as the Contractor Counterintelligence Officer.  The Contractor Counterintelligence Officer will be responsible for conducting defensive Counterintelligence briefings and debriefings of employees traveling to foreign countries or interacting with foreign nationals; providing thoroughly documented written reports relative to targeting, suspicious activity and other matters of Counterintelligence interest; immediately reporting targeting, suspicious activity and other Counterintelligence concerns to the DOE Headquarters Counterintelligence Division; and providing assistance to other elements of the U.S. Intelligence Community as stated in the aforementioned Executive Order, the DOE Counterintelligence Order, and other pertinent national and Departmental Counterintelligence requirements.

I.112
DEAR 970.5204‑2 LAWS, REGULATIONS, AND DOE DIRECTIVES (DEC 2000)

(a)
In performing work under this Contract, the Contractor shall comply with the requirements of applicable Federal, State, and local laws and regulations (including DOE regulations), unless relief has been granted in writing by the appropriate regulatory agency.  A List of Applicable Laws and regulations (List A) may be appended to this contract for information purposes.  Omission of any applicable law or regulation from List A does not affect the obligation of the Contractor to comply with such law or regulation pursuant to this paragraph.

(b)
In performing work under this Contract, the Contractor shall comply with the requirements of those DOE directives, or parts thereof, identified in the List of Applicable Directives (Section J, Appendix E) appended to this Contract.  Except as otherwise provided for in paragraph (d) of this clause, the Contracting Officer may, from time to time and at any time, revise Section J, Appendix E by unilateral modification to the contract to add, modify, or delete specific requirements.  Prior to revising Section J, Appendix E, the Contracting Officer shall notify the Contractor in writing of the Department's intent to revise Section J, Appendix E and provide the Contractor with the opportunity to assess the effect of the Contractor's compliance with the revised list on contract cost and funding, technical performance, and schedule; and identify any potential inconsistencies between the revised list and the other terms and conditions of the Contract.  Within 30 days after receipt of the Contracting Officer's notice, the Contractor shall advise the Contracting Officer in writing of the potential impact of the contractor's compliance with the revised list.  Based on the information provided by the Contractor and any other information available, the Contracting Officer shall decide whether to revise Section J, Appendix E, and so advise the Contractor not later than 30 days prior to the effective date of the revision of Section J, Appendix E.  The Contractor and the Contracting Officer shall identify and, if appropriate, agree to any changes to other contract terms and conditions, including cost and schedule, associated with the revision of Section J, Appendix E pursuant to the I clause of this Contract entitled "Changes."

(c)
Environmental, safety, and health (ES&H) requirements appropriate for work conducted under this contract may be determined by a DOE approved process to evaluate the work and the associated hazards and identify an appropriately tailored set of standards, practices, and controls, such as a tailoring process included in a DOE approved Safety Management System implemented under the clause entitled "Integration of Environment, Safety, and Health into Work Planning and Execution."  When such a process is used, the set of tailored (ES&H) requirements, as approved by DOE pursuant to the process, shall be incorporated into Section J, Appendix E, as contract requirements with full force and effect.  These requirements shall supersede, in whole or in part, the contractual environmental, safety, and health requirements previously made applicable to the contract by Section J, Appendix E.  If the tailored set of requirements identifies an alternative requirement varying from an ES&H requirement of an applicable law or regulation, the Contractor shall request an exemption or other appropriate regulatory relief specified in the regulation.

(d) Except as otherwise directed by the Contracting Officer, the Contractor shall procure all necessary permits or licenses required for the performance of work under this contract.

(e) Regardless of the performer of the work, the Contractor is responsible for compliance with the requirements of this clause.  The Contractor is responsible for flowing down the requirements of this clause to subcontracts at any tier to the extent necessary to ensure the contractor’s compliance with the requirements.
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DEAR 970.5204‑3 ACCESS TO AND OWNERSHIP OF RECORDS (DEC 2000)

(a)
Government-owned records.  Except as provided in paragraph (b) of this clause, all records acquired or generated by the contractor in its performance of this contract shall be the property of the Government and shall be delivered to the Government or otherwise disposed of by the contractor either as the contracting officer may from time to time direct during the progress of the work or, in any event, as the contracting officer shall direct upon completion or termination of the contract.

(b)
Contractor-owned records.  The following records are considered the property of the contractor and are not within the scope of paragraph (a) of this clause.  [The contracting officer shall identify which of the following categories of records will be included in the clause.]  

(1)
Employment-related records (such as workers' compensation files; employee relations records, records on salary and employee benefits; drug testing records, labor negotiation records; records on ethics, employee concerns, and other employee related investigations conducted under an expectation of confidentiality; employee assistance program records; and personnel and medical/health-related records and similar files), and non-employee patient medical/health related records, except for those records described by the contract as being maintained in Privacy Act systems of records.

(2)
Confidential contractor financial information, and correspondence between the contractor and other segments of the contractor located away from the DOE facility (i.e., the contractor's corporate headquarters);

(3)
Records relating to any procurement action by the contractor, except for records that under 48 CFR 970.5232-3, Accounts, Records, and Inspection, are described as the property of the Government; and

(4)
Legal records, including legal opinions, litigation files, and documents covered by the attorney-client and attorney work product privileges; and

(5)
The following categories of records maintained pursuant to the technology transfer clause of this contract:

(i)
Executed license agreements, including exhibits or appendices containing information on royalties, royalty rates, other financial information, or commercialization plans, and all related documents, notes and correspondence.

(ii)
The contractor's protected Cooperative Research and Development Agreement (CRADA) information and appendices to a CRADA that contain licensing terms and conditions, or royalty or royalty rate information.

(iii)
Patent, copyright, mask work, and trademark application files and related contractor invention disclosures, documents and correspondence, where the contractor has elected rights or has permission to assert rights and has not relinquished such rights or turned such rights over to the Government.

(c)
Contract completion or termination.  In the event of completion or termination of this contract, copies of any of the contractor-owned records identified in paragraph (b) of this clause, upon the request of the Government, shall be delivered to DOE or its designees, including successor contractors.  Upon delivery, title to such records shall vest in DOE or its designees, and such records shall be protected in accordance with applicable federal laws (including the Privacy Act), as appropriate.

(d)
Inspection, copying, and audit of records.  All records acquired or generated by the contractor under this contract in the possession of the contractor, including those described at paragraph (b) of this clause, shall be subject to inspection, copying, and audit by the Government or its designees at all reasonable times, and the contractor shall afford the Government or its designees reasonable facilities for such inspection, copying, and audit; provided, however, that upon request by the contracting officer, the contractor shall deliver such records to a location specified by the contracting officer for inspection, copying, and audit.  The Government or its designees shall use such records in accordance with applicable federal laws (including the Privacy Act), as appropriate.

(e)
Applicability. Paragraphs (b), (c), and (d) of this clause apply to all records without regard to the date or origination of such records.

(f)
Records retention standards.  Special records retention standards, described at DOE Order 200.1, Information Management Program (version in effect on effective date of contract), are applicable for the classes of records described therein, whether or not the records are owned by the Government or the contractor.  In addition, the contractor shall retain individual radiation exposure records generated in the performance of work under this contract until DOE authorizes disposal.  The Government may waive application of these record retention schedules, if, upon termination or completion of the contract, the Government exercises its right under paragraph (c) of this clause to obtain copies and delivery of records described in paragraphs (a) and (b) of this clause.

(g)
Subcontracts.  The contractor shall include the requirements of this clause in all subcontracts that are of a cost-reimbursement type if any of the following factors is present:

(1)
The value of the subcontract is greater than $2 million (unless specifically waived by the contracting officer);

(2)
The contracting officer determines that the subcontract is, or involves, a critical task related to the contract; or

(3)
The subcontract includes 48 CFR 970.5223-1, Integration of Environment, Safety, and Health into Work Planning and Execution, or similar clause.
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DEAR 970.5215-1  TOTAL AVAILABLE FEE:  BASE FEE AMOUNT AND PERFORMANCE FEE AMOUNT (DEC 2000) ALTERNATE II (DEC 2000)

(a)
Total available fee.  Total available fee, consisting of a base fee amount (which may be zero) and a performance fee amount (consisting of an incentive fee component for objective performance requirements, an award fee component for subjective performance requirements, or both) determined in accordance with the provisions of this clause, is available for payment in accordance with the clause of this contract entitled, "Payments and advances."

(b)
Fee Negotiations.  Prior to the beginning of each fiscal year under this contract, or other appropriate period as mutually agreed upon and, if exceeding one year, approved by the Senior Procurement Executive, or designee, the contracting officer and Contractor shall enter into negotiation of the requirements for the year or appropriate period, including the evaluation areas and individual requirements subject to incentives, the total available fee, and the allocation of fee.  The contracting officer shall modify this contract at the conclusion of each negotiation to reflect the negotiated requirements, evaluation areas and individual requirements subject to incentives, the total available fee, and the allocation of fee.  In the event the parties fail to agree on the requirements, the evaluation areas and individual requirements subject to incentives, the total available fee, or the allocation of fee, a unilateral determination will be made by the contracting officer.  The total available fee amount shall be allocated to a twelve month cycle composed of one or more evaluation periods, or such longer period as may be mutually agreed to between the parties and approved by the Senior Procurement Executive, or designee.

(c)
Determination of Total Available Fee Amount Earned.

(1)
The Government shall, at the conclusion of each specified evaluation period, evaluate the contractor's performance of all requirements, including performance based incentives completed during the period, and determine the total available fee amount earned.  At the contracting officer's discretion, evaluation of incentivized performance may occur at the scheduled completion of specific incentivized requirements.

(2)
The DOE Operations/Field Office Manager, or designee, will be the Fee Determination Official.  The contractor agrees that the determination as to the total available fee earned is a unilateral determination made by the DOE Operations/Field Office Manager, or designee.

(3)
The evaluation of contractor performance shall be in accordance with the Performance Evaluation and Measurement Plan(s) described in subparagraph (d) of this clause unless otherwise set forth in the contract.  The Contractor shall be promptly advised in writing of the fee determination, and the basis of the fee determination.  In the event that the contractor's performance is considered to be less than the level of performance set forth in the Statement of Work, as amended to include the current Work Authorization Directive or similar document, for any contract requirement, it will be considered by the DOE Operations/Field Office Manager, or designee, who may at his/her discretion adjust the fee determination to reflect such performance.  Any such adjustment shall be in accordance with the clause entitled, "Conditional Payment of Fee, Profit, or Incentives" if contained in the contract.

(4)
Award fee not earned during the evaluation period shall not be allocated to future evaluation periods.

(d)
Performance Evaluation and Measurement Plan(s). To the extent not set forth elsewhere in the contract:  

(1)
The Government shall establish a Performance Evaluation and Measurement Plan(s) upon which the determination of the total available fee amount earned shall be based.  The Performance Evaluation and Measurement Plan(s) will address all of the requirements of contract performance specified in the contract directly or by reference.  A copy of the Performance Evaluation and Measurement Plan(s) shall be provided to the Contractor:

(i)
prior to the start of an evaluation period if the requirements, evaluation areas, specific incentives, amount of fee, and allocation of fee to such evaluation areas and specific incentives have been mutually agreed to by the parties; or

(ii)
not later than thirty days prior to the scheduled start date of the evaluation period, if the requirements, evaluation areas, specific incentives, amount of fee, and allocation of fee to such evaluation areas and specific incentives have been unilaterally established by the contracting officer.

(2)
The Performance Evaluation and Measurement Plan(s) will set forth the criteria upon which the Contractor will be evaluated relating to any technical, schedule, management, and/or cost objectives selected for evaluation.  Such criteria should be objective, but may also include subjective criteria.  The Plan(s) shall also set forth the method by which the total available fee amount will be allocated and the amount earned determined.

(3)
The Performance Evaluation and Measurement Plan(s) may, consistent with the contract statement of work, be revised during the period of performance.  The contracting officer shall notify the contractor:

(i)
of such unilateral changes at least ninety calendar days prior to the end of the affected evaluation period and at least thirty calendar days prior to the effective date of the change;

(ii)
of such bilateral changes at least sixty calendar days prior to the end of the affected evaluation period; or

(iii)
if such change, whether unilateral or bilateral, is urgent and high priority, at least thirty calendar days prior to the end of the evaluation period.

(e)
Schedule for total available fee amount earned determinations.  The DOE Operations/Field Office Manager, or designee, shall issue the final total available fee amount earned determination in accordance with: the schedule set forth in the Performance Evaluation and Measurement Plan(s); or as otherwise set forth in this contract.  However, a determination must be made within sixty calendar days after the receipt by the contracting officer of the Contractor's self-assessment, if one is required or permitted by paragraph (f) of this clause, or seventy calendar days after the end of the evaluation period, whichever is later, or a longer period if the Contractor and contracting officer agree.  If the contracting officer evaluates the Contractor's performance of specific requirements on their completion, the payment of any earned fee amount must be made within seventy calendar days (or such other time period as mutually agreed to between the contracting officer and the Contractor) after such completion.  If the determination is delayed beyond that date, the Contractor shall be entitled to interest on the determined total available fee amount earned at the rate established by the Secretary of the Treasury under section 12 of the Contract Disputes Act of 1978 (41 U.S.C. 611) that is in effect on the payment date.  This rate is referred to as the "Renegotiation Board Interest Rate," and is published in the Federal Register semiannually on or about January 1 and July 1.  The interest on any late total available fee amount earned determination will accrue daily and be compounded in 30-day increments inclusive from the first day after the schedule determination date through the actual date the determination is issued.  That is, interest accrued at the end of any 30-day period will be added to the determined amount of fee earned and be subject to interest if not paid in the succeeding 30-day period.
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DEAR 970.5215-2  MAKE-OR-BUY PLAN (DEC 2000)

(a)
Definitions.

"Buy item" means a work activity, supply, or service to be produced or performed by an outside source, including a subcontractor or an affiliate, subsidiary, or division of the contractor.

"Make item" means a work activity, supply, or service to be produced or performed by the Contractor using its personnel and other resources at the DOE facility or site.

"Make‑or‑buy plan" means a contractor's written program for the contract that identifies work efforts or requirements that either are "make items" or "buy items."

(b)
Make‑or‑buy plan.  The Contractor shall develop and implement a make‑or‑buy plan that establishes a preference for providing supplies and services on a least‑cost basis, subject to any specific make or buy criteria identified in the contract or otherwise provided by the Contracting Officer.  In developing and implementing its make‑or‑buy plan, the Contractor agrees to assess subcontracting opportunities and implement subcontracting decisions in accordance with the following:

(1)
The Contractor shall conduct internal productivity improvement and cost‑ reduction programs so that in‑house performance options can be made more efficient and cost‑effective.

(2)
The Contractor shall consider subcontracting opportunities with the maximum practicable regard for open communications with potentially affected employees and their representatives.  Similarly, a contractor shall communicate its plans, activities, cost‑benefit analyses, and decisions to those stakeholders, including representatives of the community and local businesses, likely to be affected by such actions.

(c)
Submission and approval.  For new contract awards, the Contractor shall submit an initial make‑or‑buy plan, for approval, within 180 days after contract award.  If the existing Contract is to be extended, the Contractor shall submit a make‑or‑buy plan for review and approval at least 90 days prior to the commencement of the negotiations for the extension.  The following documentation shall be prepared and submitted:

(1)
A description of the each work item, and if appropriate, the identification of the associated Work Authorization or Work Breakdown Structure element;

(2)
The categorization of each work item as "must make," "must buy," or "can make or buy," with the reasons for such categorization in consideration of the program specific make or buy criteria (including least cost considerations).  For non‑core capabilities categorized as "must make," a cost/benefit analysis must be performed for each item if:

(i)
The Contractor is not the least‑cost performer, and

(ii)
A program specific make‑or‑buy criterion does not otherwise justify a "must make'' categorization;

(3)
A decision to either "make'' or "buy" in consideration of the program specific make or buy criteria (including least cost considerations) for work effort categorized as "can make or buy";

(4)
Identification of potential suppliers and subcontractors, if known, and their location and size status;

(5)
A recommendation to defer a make or buy decision where categorization of an identifiable work effort is impracticable at the time of initial development of the plan and a schedule for future re‑evaluation;

(6)
A description of the impact of a change in current practice of making or buying on the existing work force; and

(7)
Any additional information appropriate to support and explain the plan.

(d)
Conduct of operations.  Once a make‑or‑buy plan is approved, the Contractor shall perform in accordance with the plan.

(e)
Changes to the make‑or‑buy plan.  The make‑or‑buy plan established in accordance with paragraph (b) of this clause shall remain in effect for the term of the contract, unless:

(1)
A lesser period is provided either for the total plan or for individual items or work effort;

(2)
The circumstances supporting the make‑or‑buy decisions change, or

(3) New work is identified.

At least annually, the Contractor shall review its approved make‑or‑buy plan to ensure that it reflects current conditions.  Changes to the approved make‑or‑buy plan shall be submitted in advance of the effective date of the proposed change in sufficient time to permit evaluation and review.  Changes shall be submitted in accordance with the instructions provided by the Contracting Officer.  Modification of the make‑or‑buy plan to incorporate proposed changes or additions shall be effective upon the contractor's receipt of the Contracting Officer's written approval.
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DEAR 970.5215-3  CONDITIONAL PAYMENT OF FEE, PROFIT, OR INCENTIVES (DEC 2000) ALTERNATE I (DEC 2000) (MODIFIED)

In order for the Contractor to receive all otherwise earned fee, fixed fee, profit, or share of cost savings under the contract in an evaluation period, the Contractor must meet the minimum requirements in paragraphs (a) and (b) of this clause, and if Alternate I is applicable, (a) through (d) of this clause.  If the Contractor does not meet the minimum requirements, the DOE Operations/Field Office Manager or designee may make a unilateral determination to reduce the evaluation period's otherwise earned fee, fixed fee, profit or share of cost savings as described in the following paragraphs of this clause.  

(a)
Minimum requirements for Environment, Safety & Health (ES&H) Program.  The Contractor shall develop, obtain DOE approval of, and implement a Safety Management System in accordance with the provisions of the clause entitled, "Integration of Environment, Safety and Health into Work Planning and Execution," if included in the contract, or as otherwise agreed to with the contracting officer.  The minimum performance requirements of the system will be set forth in the approved Safety Management System, or similar document.  If the Contractor fails to obtain approval of the Safety Management System or fails to achieve the minimum performance requirements of the system during the evaluation period, the DOE Operations/Field Office Manager or designee, at his/her sole discretion, may reduce any otherwise earned fees, fixed fee, profit or share of cost savings for the evaluation period by an amount up to the amount earned.

(b)
Minimum requirements for catastrophic event.  If, in the performance of this contract, there is a catastrophic event (such as a fatality, or a serious workplace-related injury or illness to one or more Federal, contractor, or subcontractor employees or the general public, loss of control over classified or special nuclear material, or significant damage to the environment), the DOE Operations/Field Office Manager or designee may reduce any otherwise earned fee for the evaluation period by an amount up to the amount earned.  In determining any diminution of fee, fixed fee, profit, or share of cost savings resulting from a catastrophic event, the DOE Operations/Field Office Manager or designee will consider whether willful misconduct and/or negligence contributed to the occurrence and will take into consideration any mitigating circumstances presented by the contractor or other sources.

(c)
Minimum requirements for specified level of performance.

(1)
At a minimum the Contractor must perform the following:  

(i)
the requirements with specific incentives at the level of performance set forth in the Statement of Work, Work Authorization, or similar document unless an otherwise minimal level of performance has been established in the specific incentive;

(ii)
all of the performance requirements directly related to requirements specifically incentivized at a level of performance such that the overall performance of these related requirements is at an acceptable level; and

(iii)
all other requirements at a level of performance such that the total performance of the contract is not jeopardized.

(2)
The evaluation of the Contractor's achievement of the level of performance shall be unilaterally determined by the contracting officer.  To the extent that the Contractor fails to achieve the minimum performance levels specified in the Statement of Work, Work Authorization Directive, or similar document, during the evaluation period, the DOE Operations/Field Office Manager, or designee, may reduce any otherwise earned fee, fixed fee, profit, or shared net savings for the evaluation period.  Such reduction shall not result in the total of earned fee, fixed fee, profit, or shared net savings being less than 25% of the total available fee amount.  Such 25% shall include base fee, if any.

(d)
Minimum requirements for cost performance.

(1)
Requirements incentivized by other than cost incentives must be performed within their specified cost constraint and must not adversely impact the costs of performing unrelated activities.  

(2)
The performance of requirements with a specific cost incentive must not adversely impact the costs of performing unrelated requirements.

(3)
The Contractor's performance within the stipulated cost performance levels for the evaluation period shall be determined by the contracting officer.  To the extent the Contractor fails to achieve the stipulated cost performance levels, the DOE Operations/Field Office Manager, or designee, at his/her sole discretion, may reduce in whole or in part any otherwise earned fee, fixed fee, profit, or shared net savings for the evaluation period.  Such reduction shall not result in the total of earned fee, fixed fee, profit or shared net savings being less than 25% of the total available fee amount.  Such 25% shall include base fee, if any.
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DEAR 970.5215-4  COST REDUCTION (DEC 2000)

(a)
General.  It is the Department of Energy's (DOE's) intent to have its facilities and laboratories operated in an efficient and effective manner.  To this end, the Contractor shall assess its operations and identify areas where cost reductions would bring cost efficiency to operations without adversely affecting the level of performance required by the contract.  The Contractor, to the maximum extent practical, shall identify areas where cost reductions may be effected, and develop and submit Cost Reduction Proposals (CRPs) to the contracting officer.  If accepted, the Contractor may share in any shared net savings from accepted CRPs in accordance with paragraph (g) of this clause.  

(b)
Definitions.

Administrative cost is the contractor cost of developing and administering the CRP.

Design, process, or method change is a change to a design, process, or method which has established cost, technical and schedule baseline, is defined, and is subject to a formal control procedure.  Such a change must be innovative, initiated by the contractor, and applied to a specific project or program.

Development cost is the Contractor cost of up-front planning, engineering, prototyping, and testing of a design, process, or method.

DOE cost is the Government cost incurred implementing and validating the CRP.

Implementation cost is the Contractor cost of tooling, facilities, documentation, etc., required to effect a design, process, or method change once it has been tested and approved.

Net Savings means a reduction in the total amount (to include all related costs and fee) of performing the effort where the savings revert to DOE control and may be available for deobligation.  Such savings may result from a specific cost reduction effort which is negotiated on a cost-plus-incentive-fee, fixed-price incentive, or firm-fixed-price basis, or may result directly from a design, process, or method change.  They may also be savings resulting from formal or informal direction given by DOE or from changes in the mission, work scope, or routine reorganization of the Contractor due to changes in the budget.

Shared Net Savings are those net savings which result from:

(1)
a specific cost reduction effort which is negotiated on a cost-plus-incentive-fee or fixed-price incentive basis, and is the difference between the negotiated target cost of performing an effort as negotiated and the actual allowable cost of performing that effort; or

(2)
a design, process, or method change, which occurs in the fiscal year in which the change is accepted and the subsequent fiscal year, and is the difference between the estimated cost of performing an effort as originally planned and the actual allowable cost of performing that same effort utilizing a revised plan intended to reduce costs along with any Contractor development costs, implementation costs, administrative costs, and DOE costs associated with the revised plan.  Administrative costs and DOE costs are only included at the discretion of the contracting officer.  Savings resulting from formal or informal direction given by the DOE or changes in the mission, work scope, or routine reorganization of the Contractor due to changes in the budget are not to be considered as shared net savings for purposes of this clause and do not qualify for incentive sharing.

(c)
Procedure for submission of CRPs.

(1)
CRPs for the establishment of cost-plus-incentive-fee, fixed-price incentive, or firm-fixed-price efforts or for design, process, or methods changes submitted by the Contractor shall contain, at a minimum, the following:

(i)
Current Method (Baseline)-A verifiable description of the current scope of work, cost, and schedule to be impacted by the initiative, and supporting documentation.

(ii)
New Method (New Proposed Baseline)-A verifiable description of the new scope of work, cost, and schedule, how the initiative will be accomplished, and supporting documentation.

(iii)
Feasibility Assessment-A description and evaluation of the proposed initiative and benefits, risks, and impacts of implementation.  This evaluation shall include an assessment of the difference between the current method (baseline) and proposed new method including all related costs.

(2)
In addition, CRPs for the establishment of cost-plus-incentive-fee, fixed-price incentive, or firm-fixed-price efforts shall contain, at a minimum, the following:

(i)
The proposed contractual arrangement and the justification for its use; and

(ii)
A detailed cost/price estimate and supporting rationale. If the approach is proposed on an incentive basis, minimum and maximum cost estimates should be included along with any proposed sharing arrangements.

(d)
Evaluation and Decision.  All CRPs must be submitted to and approved by the contracting officer.  Included in the information provided by the CRP must be a discussion of the extent the proposed cost reduction effort may:

(1)
Pose a risk to the health and safety of workers, the community, or to the environment;  

(2)
Result in a waiver or deviation from DOE requirements, such as DOE Orders and joint oversight agreements;  

(3)
Require a change in other contractual agreements;

(4)
Result in significant organizational and personnel impacts;

(5)
Create a negative impact on the cost, schedule, or scope of work in another area;

(6)
Pose a potential negative impact on the credibility of the Contractor or the DOE; and

(7)
Impact successful and timely completion of any of the work in the cost, technical, and schedule baseline.

(e)
Acceptance or Rejection of CRPs.  Acceptance or rejection of a CRP is a unilateral determination made by the contracting officer.  The contracting officer will notify the Contractor that a CRP has been accepted, rejected, or deferred within (Insert Number) days of receipt.  The only CRPs that will be considered for acceptance are those which the Contractor can demonstrate, at a minimum, will:

(1)
Result in net savings (in the sharing period if a design, process, or method change);

(2)
Not reappear as costs in subsequent periods; and

(3)
Not result in any impairment of essential functions.

(f)
The failure of the contracting officer to notify the Contractor of the acceptance, rejection, or deferral of a CRP within the specified time shall not be construed as approval.

(g)
Adjustment to Original Estimated Cost and Fee.  If a CRP is established on a cost-plus-incentive-fee, fixed-price incentive or firm-fixed-price basis, the originally estimated cost and fee for the total effort shall be adjusted to remove the estimated cost and fee amount associated with the CRP effort.

(h)
Sharing Arrangement.  If a CRP is accepted, the Contractor may share in the shared net savings.  For a CRP negotiated on a cost-plus-incentive-fee or fixed-price incentive basis, with the specific incentive arrangement (negotiated target costs, target fees, share lines, ceilings, profit, etc.) set forth in the contractual document authorizing the effort, the Contractor's share shall be the actual fee or profit resulting from such an arrangement.  For a CRP negotiated as a cost savings incentive resulting from a design, process, or method change, the Contractor's share shall be a percentage, not to exceed 25% of the shared net savings.  The specific percentage and sharing period shall be set forth in the contractual document.

(i)
Validation of Shared Net Savings.  The contracting officer shall validate actual shared net savings.  If actual shared net savings cannot be validated, the contractor will not be entitled to a share of the net shared savings.

(j)
Relationship to Other Incentives. Only those benefits of an accepted CRP not rewardable under other clauses of this contract shall be rewarded under this clause.

(k)
Subcontracts.  The Contractor may include a clause similar to this clause in any subcontract.  In calculating any estimated shared net savings in a CRP under this contract, the Contractor's administration, development, and implementation costs shall include any subcontractor's allowable costs, and any CRP incentive payments to a subcontractor resulting from the acceptance of such CRP.  The Contractor may choose any arrangement for subcontractor CRP incentive payments, provided that the payments not reduce the DOE's share of shared net savings.
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DEAR 970.5222-1  COLLECTIVE BARGAINING AGREEMENTS MANAGEMENT AND OPERATING CONTRACTS (DEC 2000)

When negotiating collective bargaining agreements applicable to the work force under this contract, the Contractor shall use its best efforts to ensure such agreements contain provisions designed to assure continuity of services.  All such agreements entered into during the contract period of performance should provide that grievances and disputes involving the interpretation or application of the agreement will be settled without resorting to strike, lockout, or other interruption of normal operations.  For this purpose, each collective bargaining agreement should provide an effective grievance procedure with arbitration as its final step, unless the parties mutually agree upon some other method of assuring continuity of operations.  As part of such agreements, management and labor should agree to cooperate fully with the Federal Mediation and Conciliation Service.  The Contractor shall include the substance of this clause in any subcontracts for protective services or other services performed on the DOE‑owned site which will affect the continuity of operation of the facility.
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DEAR 970.5222-2  OVERTIME MANAGEMENT (DEC 2000)

(a)
The Contractor shall maintain adequate internal controls to ensure that employee overtime is authorized only if cost effective and necessary to ensure performance of work under this Contract.

(b)
The Contractor shall notify the Contracting Officer when in any given year it is likely that overtime usage as a percentage of payroll may exceed 4%.

(c)
The Contracting Officer may require the submission, for approval, of a formal annual overtime control plan whenever Contractor overtime usage as a percentage of payroll has exceeded, or is likely to exceed, 4%, or if the Contracting Officer otherwise deems overtime expenditures excessive.  The plan shall include, at a minimum:

(1)
An overtime premium fund (maximum dollar amount);

(2)
Specific controls for casual overtime for non‑exempt employees;

(3)
Specific parameters for allowability of exempt overtime; 

(4)
An evaluation of alternatives to the use of overtime; and 

(5)
Submission of a semi‑annual report that includes for exempt and non‑exempt employees:

(i) Total cost of overtime;

(ii)
Total cost of straight time;

(iii)
Overtime cost as a percentage of straight‑time cost; 

(iv)
Total overtime hours;

(v)
Total straight‑time hours; and

(vi)
Overtime hours as a percentage of straight‑time hours.
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DEAR 970.5223-2  ACQUISITION AND USE OF ENVIRONMENTALLY PREFERABLE PRODUCTS AND SERVICES (DEC 2000)

(a)
In the performance of this contract, the Contractor shall comply with the requirements of the following issuances:

(1)
Executive Order 13101 of September 14, 1998, entitled "Greening the Government Through Waste Prevention, Recycling and Federal Acquisition."

(2)
Section 6002 of the Resource Conservation and Recovery Act (RCRA) of 1976, as amended (42 U.S.C. 6962, Pub. L. 94‑580, 90 Stat. 2822),

(3)
Title 40 of the Code of Federal Regulations, Subchapter I, Part 247 (Comprehensive Guidelines for the Procurement of Products Containing Recovered Materials) and such other Subchapter I Parts or Comprehensive Procurement Guidelines as the Environmental Protection Agency may issue from time to time as guidelines for the procurement of products that contain recovered/recycled materials,

(4)
"U.S. Department of Energy Affirmative Procurement Program for Products Containing Recovered Materials" and related guidance document(s), as they are identified in writing by the Department.

(b)
The Contractor shall prepare and submit reports on matters related to the use of environmentally preferable products and services from time to time in accordance with written direction (e.g., in a specified format) from the Contracting Officer.

(c)
In complying with the requirements of paragraph (a) of this clause, the Contractor shall coordinate its concerns and seek implementing guidance on Federal and Departmental policy, plans, and program guidance with the DOE recycling point of contact, who shall be identified by the Contracting Officer.  Reports required pursuant to paragraph (b) of this clause, shall be submitted through the DOE recycling point of contact.
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DEAR 970.5223-4  WORKPLACE SUBSTANCE ABUSE PROGRAMS AT DOE SITES (DEC 2000)

(a)
Program Implementation.  The contractor shall, consistent with 10 CFR part 707, Workplace Substance Abuse Programs at DOE Sites, incorporated herein by reference with full force and effect, develop, implement, and maintain a workplace substance abuse program.

(b)
Remedies.  In addition to any other remedies available to the Government, the contractor's failure to comply with the requirements of 10 CFR part 707 or to perform in a manner consistent with its approved program may render the contractor subject to: the suspension of contract payments, or, where applicable, a reduction in award fee; termination for default; and suspension or debarment.

(c)
Subcontracts.

(1)
The contractor agrees to notify the contracting officer reasonably in advance of, but not later than 30 days prior to, the award of any subcontract the contractor believes may be subject to the requirements of 10 CFR part 707.

(2)
The DOE prime contractor shall require all subcontracts subject to the provisions of 10 CFR part 707 to agree to develop and implement a workplace substance abuse program that complies with the requirements of 10 CFR part 707, Workplace Substance Abuse Programs at DOE Sites, as a condition for award of the subcontract.  The DOE prime contractor shall review and approve each subcontractor's program, and shall periodically monitor each subcontractor's implementation of the program for effectiveness and compliance with 10 CFR part 707.

(3)
The contractor agrees to include, and require the inclusion of, the requirements of this clause in all subcontracts, at any tier, that are subject to the provisions of 10 CFR part 707.

I.111
DEAR 970.5226-2  WORKFORCE RESTRUCTURING UNDER SECTION 3161 OF THE NATIONAL DEFENSE AUTHORIZATION ACT FOR FISCAL YEAR 1993 (DEC 2000)

(a) Consistent with the objectives of Section 3161 of the National Defense Authorization Act for Fiscal Year 1993, 42 U.S.C. §7274h, in instances where the DOE has determined that a change in workforce at a DOE Defense Nuclear Facility is necessary, the Contractor agrees to (1) comply with the DOE Workforce Restructuring Plan for the facility, if applicable, and (2) use its best efforts to accomplish workforce restructuring or displacement so as to mitigate social and economic impacts.

(b)
The requirements of this clause shall be included in subcontracts at any tier (except subcontracts for commercial items pursuant to 41 U.S.C. §403) expected to exceed $500,000.

I.91
DEAR 970.5229-1  STATE AND LOCAL TAXES (DEC 2000)

(a)
The contractor agrees to notify the contracting officer of any State or local tax, fee, or charge levied or purported to be levied on or collected from the contractor with respect to the contract work, any transaction thereunder, or property in the custody or control of the contractor and constituting an allowable item of cost if due and payable, but which the contractor has reason to believe, or the contracting officer has advised the contractor, is or may be inapplicable or invalid; and the contractor further agrees to refrain from paying any such tax, fee, or charge unless authorized in writing by the contracting officer.  Any State or local tax, fee, or charge paid with the approval of the contracting officer or on the basis of advice from the contracting officer that such tax, fee, or charge is applicable and valid, and which would otherwise be an allowable item of cost, shall not be disallowed as an item of cost by reason of any subsequent ruling or determination that such tax, fee, or charge was in fact inapplicable or invalid.

(b)
The contractor agrees to take such action as may be required or approved by the contracting officer to cause any State or local tax, fee, or charge which would be an allowable cost to be paid under protest; and to take such action as may be required or approved by the contracting officer to seek recovery of any payments made, including assignment to the Government or its designee of all rights to an abatement or refund thereof, and granting permission for the Government to join with the contractor in any proceedings for the recovery thereof or to sue for recovery in the name of the contractor.  If the contracting officer directs the contractor to institute litigation to enjoin the collection of or to recover payment of any such tax, fee, or charge referred to above, or if a claim or suit is filed against the contractor for a tax, fee, or charge it has refrained from paying in accordance with this clause, the procedures and requirements of the clause entitled "Insurance-Litigation and Claims" shall apply and the costs and expenses incurred by the contractor shall be allowable items of costs, as provided in this contract, together with the amount of any judgment rendered against the contractor.

(c)
The Government shall hold the contractor harmless from penalties and interest incurred through compliance with this clause.  All recoveries or credits in respect of the foregoing taxes, fees, and charges (including interest) shall inure to and be for the sole benefit of the Government.

I.109
DEAR 970.5231-4  PREEXISTING CONDITIONS (DEC 2000) ALTERNATE I (DEC 2000)

(a)
Any liability, obligation, loss, damage, claim (including without limitation, a claim involving strict or absolute liability), action, suit, civil fine or penalty, cost, expense or disbursement, which may be incurred or imposed, or asserted by any party and arising out of any condition, act or failure to act which occurred before January 1, 2001, in conjunction with the management and operation of the Kansas City Plant, shall be deemed incurred under Contract No. DE-AC04-76DP00613.

(b)
The obligations of the DOE under this clause are subject to the availability of appropriated funds.

I.97
DEAR 970.5236-1  GOVERNMENT FACILITY SUBCONTRACT APPROVAL (DEC 2000)

Upon request of the Contracting Officer and acceptance thereof by the contractor, the Contractor shall procure, by subcontract, the construction of new facilities or the alteration or repair of Government‑owned facilities at the plant.  Any subcontract entered into under this paragraph shall be subject to the written approval of the Contracting Officer and shall contain the provisions relative to labor and wages required by law to be included in contracts for the construction, alteration, and/or repair, including painting and decorating, of a public building or public work.

I.104
DEAR 970.5237-2  FACILITIES MANAGEMENT (DEC 2000)

Copies of DOE Directives referenced herein are available from the contracting officer.  

(a)
Site development planning.  The Government shall provide to the contractor site development guidance for the facilities and lands for which the contractor is responsible under the terms and conditions of this contract.  Based upon this guidance, the contractor shall prepare, and maintain through annual updates, a Long-Range Site Development Plan (Plan) to reflect those actions necessary to keep the development of these facilities current with the needs of the Government and allow the contractor to successfully accomplish the work required under this contract.  In developing this Plan, the contractor shall follow the procedural guidance set forth in the applicable DOE Directives in the Life Cycle Facility Operations Series listed elsewhere in this contract.  The contractor shall use the Plan to manage and control the development of facilities and lands. All plans and revisions shall be approved by the Government.

(b)
General design criteria.  The general design criteria which shall be utilized by the contractor in managing the site for which it is responsible under this contract are those specified in the applicable DOE Directives in the 6430, Design Criteria, series listed elsewhere in this contract.  The contractor shall comply with these mandatory, minimally acceptable requirements for all facility designs with regard to any building acquisition, new facility, facility addition or alteration or facility lease undertaken as part of the site development activities of paragraph (a) of this clause.  This includes on-site constructed buildings, pre-engineered buildings, plan-fabricated modular buildings, and temporary facilities.  For existing facilities, original design criteria apply to the structure in general; however, additions or modifications shall comply with this directive and the associated latest editions of the references therein.  An exception may be granted for off-site office space being leased by the contractor on a temporary basis.

(c)
Energy management.  The contractor shall manage the facilities for which it is responsible under the terms and conditions of this contract in an energy efficient manner in accordance with the applicable DOE Directives in the Life Cycle Facility Operations Series listed elsewhere in this contract.  The contractor shall develop a 10-year energy management plan for each site with annual reviews and revisions.  The contractor shall submit an annual report on progress toward achieving the goals of the 10-year plan for each individual site, and an energy conservation analysis report for each new building or building addition project.  Any acquisition of utility services by the contractor shall be conducted in accordance with 48 CFR 970.41.  

(d)
Subcontract Requirements.  To the extent the contractor subcontracts performance of any of the responsibilities discussed in this clause, the subcontract shall contain the requirements of this clause relative to the subcontracted responsibilities.

I.81
DEAR 970.5243-1  CHANGES (DEC 2000)

(a)
Changes and adjustment of fee.  The Contracting Officer may at any time and without notice to the sureties, if any, issue written directions within the general scope of this contract requiring additional work or directing the omission of, or variation in, work covered by this Contract.  If any such direction results in a material change in the amount or character of the work described in the "Statement of Work," an equitable adjustment of the fee, if any, shall be made in accordance with the agreement of the parties and the contract shall be modified in writing accordingly.  Any claim by the Contractor for an adjustment under this clause must be asserted in writing within 30 days from the date of receipt by the Contractor of the notification of change; provided, however, that the Contracting Officer, if it is determined that the facts justify such action, may receive and act upon any such claim asserted at any time prior to final payment under this Contract.  A failure to agree on an equitable adjustment under this clause shall be deemed to be a dispute within the meaning of the clause entitled "Disputes."

(b)
Work to continue.  Nothing contained in this clause shall excuse the Contractor from proceeding with the prosecution of the work in accordance with the requirements of any direction hereunder.

I.90
DEAR 970.5244-1  CONTRACTOR PURCHASING SYSTEM (DEC 2000)

(a)
General.  The Contractor shall develop, implement, and maintain formal policies, practices, and procedures to be used in the award of subcontracts consistent with this clause and 48 CFR 970.44.  The contractor’s purchasing system and methods shall be fully documented, consistently applied, and acceptable to DOE in accordance with 48 CFR 970.4401-1.  The Contractor shall maintain file documentation which is appropriate to the value of the purchase and is adequate to establish the propriety of the transaction and the price paid.  The contractor’s purchasing performance will be evaluated against such performance criteria and measures as may be set forth elsewhere in this Contract.  DOE reserves the right at any time to require that the Contractor submit for approval any or all purchases under this Contract.  The Contractor shall not purchase any item or service the purchase of which is expressly prohibited by the written direction of DOE and shall use such special and directed sources as may be expressly required by the DOE Contracting Officer.  DOE will conduct periodic appraisals of the contractor’s management of all facets of the purchasing function, including the contractor’s compliance with its approved system and methods.  Such appraisals will be performed through the conduct of Contractor Purchasing System Reviews in accordance with 48 CFR subpart 44.3, or, when approved by the Contracting Officer, through the contractor’s participation in the conduct of the Balanced Scorecard performance measurement and performance management system.  The contractor’s approved purchasing system and methods shall include the requirements set forth in paragraphs (b) through (x) of this clause.

(b)
Acquisition of utility services.  Utility services shall be acquired in accordance with the requirements of 48 CFR 970.41.

(c)
Acquisition of Real Property.  Real property shall be acquired in accordance with 48 CFR Subpart 917.74.

(d)
Advance Notice of Proposed Subcontract Awards.  Advance notice shall be provided in accordance with 48 CFR 970.4401-3.

(e)
Audit of Subcontractors.


(1)
The Contractor shall provide for:

(i)
periodic post‑award audit of cost‑reimbursement subcontractors at all tiers, and 

(ii)
audits, where necessary, to provide a valid basis for pre‑award or cost or price analysis.

(2)
Responsibility for determining the costs allowable under each cost‑reimbursement subcontract remains with the Contractor or next higher‑tier subcontractor.  The Contractor shall provide, in appropriate cases, for the timely involvement of the Contractor and the DOE Contracting Officer in resolution of subcontract cost allowability.

(3)
Where audits of subcontractors at any tier are required, arrangements may be made to have the cognizant federal agency perform the audit of the subcontract.  These arrangements shall be made administratively between DOE and the other agency involved and shall provide for the cognizant agency to audit in an appropriate manner in light of the magnitude and nature of the subcontract.  In no case, however, shall these arrangements preclude determination by the DOE Contracting Officer of the allowability or unallowability of subcontractor costs claimed for reimbursement by the Contractor.

(4)
Allowable costs for cost reimbursable subcontracts are to be determined in accordance with the cost principles of 48 CFR Part 31, appropriate for the type of organization to which the subcontract is to be awarded, as supplemented by 48 CFR Part 931.  Allowable costs in the purchase or transfer from contractor‑affiliated sources shall be determined in accordance with 48 CFR 970.4402-3 and 48 CFR 970.3102-3-21(b).

(f)
Bonds and Insurance.

(1)
The Contractor shall require performance bonds in penal amounts as set forth in 48 CFR 28.102‑2(a) for all fixed priced and unit‑priced construction subcontracts in excess of $100,000.  The Contractor shall consider the use of performance bonds in fixed price nonconstruction subcontracts, where appropriate.

(2)
For fixed‑price, unit‑priced and cost reimbursement construction subcontracts in excess of $100,000 a payment bond shall be obtained on Standard Form 25A modified to name the Contractor as well as the United States of America as obligees.  The penal amounts shall be determined in accordance with 48 CFR 28.102‑2(b).

(3)
For fixed‑price, unit‑priced and cost‑reimbursement construction subcontracts, greater than $25,000, but not greater than $100,000, the Contractor shall select two or more of the payment protections at 48 CFR 28.102‑1(b), giving particular consideration to the inclusion of an irrevocable letter of credit as one of the selected alternatives.

(4)
A subcontractor may have more than one acceptable surety in both construction and other subcontracts, provided that in no case will the liability of any one surety exceed the maximum penal sum for which it is qualified for any one obligation.  For subcontracts other than construction, a co‑surety (two or more sureties together) may reinsure amounts in excess of their individual capacity, with each surety having the required underwriting capacity that appears on the list of acceptable corporate sureties.

(g)
Buy American.  The Contractor shall comply with the provisions of the Buy American Act as reflected in 48 CFR 52.225-3 and 48 CFR 52.225-5.  The Contractor shall forward determinations of nonavailability of individual items to the DOE Contracting Officer for approval.  Items in excess of $100,000 require the prior concurrence of the Head of Contracting Activity.  If, however, the Contractor has an approved purchasing system, the Head of the Contracting Activity may authorize the Contractor to make determinations of nonavailability for individual items valued at $100,000 or less.

(h)
Construction and Architect‑Engineer Subcontracts.

(1)
Independent Estimates.  A detailed, independent estimate of costs shall be prepared for all construction work to be subcontracted.

(2)
Specifications.  Specifications for construction shall be prepared in accordance with the DOE publication entitled "General Design Criteria Manual."

(3)
Prevention of Conflict of Interest.

(i)
The Contractor shall not award a subcontract for construction to the architect‑engineer firm or an affiliate that prepared the design.  This prohibition does not preclude the award of a "turnkey" subcontract so long as the subcontractor assumes all liability for defects in design and construction and consequential damages.

(ii)
The Contractor shall not award both a cost‑reimbursement subcontract and a fixed‑price subcontract for construction or architect‑engineer services or any combination thereof to the same firm where those subcontracts will be performed at the same site.

(iii)
The Contractor shall not employ the construction subcontractor or an affiliate to inspect the firm's work.  The Contractor shall assure that the working relationships of the construction subcontractor and the subcontractor inspecting its work and the authority of the inspector are clearly defined.

(i)
Contractor‑Affiliated Sources.  Equipment, materials, supplies, or services from a contractor‑affiliated source shall be purchased or transferred in accordance with 48 CFR 970.4402-3.

(j)
Contractor‑Subcontractor Relationship.  The obligations of the Contractor under paragraph (a) of this clause, including the development of the purchasing system and methods, and purchases made pursuant thereto, shall not relieve the Contractor of any obligation under this contract (including, among other things, the obligation to properly supervise, administer, and coordinate the work of subcontractors).  Subcontracts shall be in the name of the contractor, and shall not bind or purport to bind the Government.

(k)
Government Property.  Identification, inspection, maintenance, protection, and disposition of Government property shall conform with the policies and principles of 48 CFR Part 45, 48 CFR 945, the Federal Property Management Regulations 41 CFR 101, the DOE Property Management Regulations 41 CFR 109, and their contracts.

(l)
Indemnification.  Except for Price‑Anderson Nuclear Hazards Indemnity, no subcontractor may be indemnified except with the prior approval of the Senior Procurement Executive.

(m)
Leasing of Motor Vehicles.  Contractors shall comply with 48 CFR 8.11 and 48 CFR 908.11.

(n)
Make‑or‑Buy Plans.  Acquisition of property and services shall be obtained on a least‑cost basis, consistent with the requirements of the "Make‑or‑Buy Plan" clause of this Contract and the Contractor's approved make‑or‑buy plan.

(o)
Management, Acquisition and Use of Information Resources.  Requirements for automatic data processing resources and telecommunications facilities, services, and equipment, shall be reviewed and approved in accordance with applicable DOE Orders and regulations regarding information resources.

(p)
Priorities, Allocations and Allotments.  Priorities, allocations and allotments shall be extended to appropriate subcontracts in accordance with the clause or clauses of this contract dealing with priorities and allocations.

(q)
Purchase of Special Items.  Purchase of the following items shall be in accordance with the following provisions of 48 CFR 908.71 and the Federal Property Management Regulations, 41 CFR 101:

(1)
Motor vehicles‑‑48 CFR 908.7101

(2)
Aircraft‑‑48 CFR 908.7102

(3)
Security Cabinets‑‑48 CFR 908.7106

(4)
Alcohol‑‑48 CFR 908.7107

(5)
Helium‑‑48 CFR 908.7108

(6)
Fuels and packaged petroleum products‑‑48 CFR 908.7109

(7)
Coal‑‑48 CFR 908.7110

(8)
Arms and Ammunition‑‑48 CFR 908.7111

(9)
Heavy Water‑‑48 CFR 908.7121(a)

(10)
Precious Metals‑‑48 CFR 908.7121(b)

(11)
Lithium‑‑48 CFR 908.7121(c)

(12)
Products and services of the blind and severely handicapped‑‑41 CFR 101‑26.701

(13)
Products made in Federal penal and correctional institutions‑‑41 CFR 101‑26.702

(r)
Purchase vs. Lease Determinations.  Contractors shall determine whether required equipment and property should be purchased or leased, and establish appropriate thresholds for application of lease vs. purchase determinations.  Such determinations shall be made:

(1)
at time of original acquisition;

(2)
when lease renewals are being considered; and

(3)
at other times as circumstances warrant.

(s)
Quality Assurance.  Contractors shall provide no less protection for the Government in its subcontracts than is provided in the prime contract.

(t)
Setoff of Assigned Subcontractor Proceeds.  Where a subcontractor has been permitted to assign payments to a financial institution, the assignment shall treat any right of setoff in accordance with 48 CFR 932.803.

(u)
Strategic and Critical Materials.  The Contractor may use strategic and critical materials in the National Defense Stockpile.

(v)
Termination.  When subcontracts are terminated as a result of the termination of all or a portion of this contract, the Contractor shall settle with subcontractors in conformity with the policies and principles relating to settlement of prime contracts in 48 CFR Subparts 49.1, 49.2 and 49.3.  When subcontracts are terminated for reasons other than termination of this contract, the Contractor shall settle such subcontracts in general conformity with the policies and principles in 48 CFR Subparts 49.1, 49.2, 49.3 and 49.4.  Each such termination shall be documented and consistent with the terms of this Contract.  Terminations which require approval by the Government shall be supported by accounting data and other information as may be directed by the Contracting Officer.

(w)
Unclassified Controlled Nuclear Information.  Subcontracts involving unclassified uncontrolled nuclear information shall be treated in accordance with 10 CFR part 1017.

(x)
Subcontract Flowdown Requirements.  In addition to terms and conditions that are included in the prime contract which direct application of such terms and conditions in appropriate subcontracts, the Contractor shall include the following clauses in subcontracts, as applicable:

(a)
Davis-Bacon clauses prescribed in 48 CFR 22.407.

(b)
Foreign Travel clause prescribed in 48 CFR 952.247-70. 

(c)
Counterintelligence clause prescribed in 48 CFR 970.0404-4(a).

(d)
Service Contract Act clauses prescribed in 48 CFR 22.1006.

(e)
State and local taxes clause prescribed in 48 CFR 970.2904-1.

(f)
Cost or pricing data clauses prescribed in 48 CFR 970.1504-3-1(b).

I.89
DEAR 970.5245-1  PROPERTY (DEC 2000)

(a)
Furnishing of Government property.  The Government reserves the right to furnish any property or services required for the performance of the work under this contract.

(b)
Title to property.  Except as otherwise provided by the Contracting Officer, title to all materials, equipment, supplies, and tangible personal property of every kind and description purchased by the contractor, for the cost of which the Contractor is entitled to be reimbursed as a direct item of cost under this contract, shall pass directly from the vendor to the Government.  The Government reserves the right to inspect, and to accept or reject, any item of such property.  The Contractor shall make such disposition of rejected items as the Contracting Officer shall direct.  Title to other property, the cost of which is reimbursable to the Contractor under this contract, shall pass to and vest in the Government upon (1) issuance for use of such property in the performance of this contract, or (2) commencement of processing or use of such property in the performance of this contract, or (3) reimbursement of the cost thereof by the Government, whichever first occurs.  Property furnished by the Government and property purchased or furnished by the contractor, title to which vests in the Government, under this paragraph are hereinafter referred to as Government property.  Title to Government property shall not be affected by the incorporation of the property into or the attachment of it to any property not owned by the Government, nor shall such Government property or any part thereof, be or become a fixture or lose its identity as personalty by reason of affixation to any realty.

(c)
Identification.  To the extent directed by the Contracting Officer, the Contractor shall identify Government property coming into the contractor's possession or custody, by marking and segregating in such a way, satisfactory to the Contracting Officer, as shall indicate its ownership by the Government.

(d)
Disposition.  The Contractor shall make such disposition of Government property which has come into the possession or custody of the Contractor under this contract as the Contracting Officer may direct during the progress of the work or upon completion or termination of this Contract.  The Contractor may, upon such terms and conditions as the Contracting Officer may approve, sell, or exchange such property, or acquire such property at a price agreed upon by the Contracting Officer and the Contractor as the fair value thereof.  The amount received by the Contractor as the result of any disposition, or the agreed fair value of any such property acquired by the contractor, shall be applied in reduction of costs allowable under this contract or shall be otherwise credited to account to the Government, as the Contracting Officer may direct.  Upon completion of the work or the termination of this contract, the Contractor shall render an accounting, as prescribed by the Contracting Officer, of all Government  property which had come into the possession or custody of the Contractor under this contract.

(e)
Protection of Government property – management of high‑risk property and classified materials.

(1)
The Contractor shall take all reasonable precautions, and such other actions as may be directed by the Contracting Officer, or in the absence of such direction, in accordance with sound business practice, to safeguard and protect Government  property in the contractor's possession or custody.

(2)
In addition, the Contractor shall ensure that adequate safeguards are in place, and adhered to, for the handling, control and disposition of high‑risk property and classified materials throughout the life cycle of the property and materials consistent with the policies, practices and procedures for property management contained in the Federal Property Management regulations (41 CFR chapter 101), the DOE Property Management regulations (41 CFR chapter 109), and other applicable regulations.

(3)
High‑risk property is property, the loss, destruction, damage to, or the unintended or premature transfer of which could pose risks to the public, the environment, or the national security interests of the United States.  High‑risk property includes proliferation sensitive, nuclear related dual use, export controlled, chemically or radioactively contaminated, hazardous, and specially designed and prepared property, including property on the militarily critical technologies list.

(f)
Risk of loss of Government property.

(1)
(i)
The Contractor shall not be liable for the loss or destruction of, or damage to, Government property unless such loss, destruction, or damage was caused by any of the following:

(A)
Willful misconduct or lack of good faith on the part of the contractor's managerial personnel;

(B)
Failure of the contractor's managerial personnel to take all reasonable steps to comply with any appropriate written direction of the Contracting Officer to safeguard such property under paragraph (e) of this clause; or

(C)
Failure of Contractor managerial personnel to establish, administer, or properly maintain an approved property management system in accordance with paragraph (i)(1) of this clause. 

(ii)
If, after an initial review of the facts, the Contracting Officer informs the Contractor that there is reason to believe that the loss, destruction of, or damage to the Government  property results from conduct falling within one of the categories set forth above, the burden of proof shall be upon the Contractor to show that the Contractor should not be required to compensate the Government  for the loss, destruction, or damage.

(2)
In the event that the Contractor is determined liable for the loss, destruction or damage to Government property in accordance with (f)(1) of this clause, the contractor's compensation to the Government shall be determined as follows:

(i)
For damaged property, the compensation shall be the cost of repairing such damaged property, plus any costs incurred for temporary replacement of the damaged property.  However, the value of repair costs shall not exceed the fair market value of the damaged property.  If a fair market value of the property does not exist, the Contracting Officer shall determine the value of such property, consistent with all relevant facts and circumstances.

(ii)
For destroyed or lost property, the compensation shall be the fair market value of such property at the time of such loss or destruction, plus any costs incurred for temporary replacement and costs associated with the disposition of destroyed property.  If a fair market value of the property does not exist, the Contracting Officer shall determine the value of such property, consistent with all relevant facts and circumstances.

(3)
The portion of the cost of insurance obtained by the Contractor that is allocable to coverage of risks of loss referred to in paragraph (f)(1) of this clause is not allowable.

(g)
Steps to be taken in event of loss.  In the event of any damage, destruction, or loss to Government property in the possession or custody of the Contractor with a value above the threshold set out in the contractor's approved property management system, the Contractor:

(1)
Shall immediately inform the Contracting Officer of the occasion and extent thereof,

(2)
Shall take all reasonable steps to protect the property remaining, and

(3)
Shall repair or replace the damaged, destroyed, or lost property in accordance with the written direction of the Contracting Officer.  The Contractor shall take no action prejudicial to the right of the Government to recover therefore, and shall furnish to the Government, on request, all reasonable assistance in obtaining recovery.

(h)
Government property for Government use only.  Government property shall be used only for the performance of this contract. 

(i)
Property Management.

(1)
Property Management System.

(i)
The Contractor shall establish, administer, and properly maintain an approved property management system of accounting for and control, utilization, maintenance, repair, protection, preservation, and disposition of Government property in its possession under the Contract.  The contractor's property management system shall be submitted to the Contracting Officer for approval and shall be maintained and administered in accordance with sound business practice, applicable Federal Property Management regulations and DOE Property Management regulations, and such directives or instructions which the Contracting Officer may from time to time prescribe.

(ii)
In order for a property management system to be approved, it must provide for:

(A)
Comprehensive coverage of property from the requirement identification, through its life cycle, to final disposition; 

(B)
Employee personal responsibility and accountability for Government‑owned property;

(C)
Full integration with the contractor's other administrative and financial systems; and

(D)
A method for continuously improving property management practices through the identification of best practices established by "best in class'' performers.

(iii)
Approval of the Contractor's property management system shall be contingent upon the completion of the baseline inventory as provided in subparagraph (i)(2) of this clause.

(2)
Property Inventory.

(i)
Unless otherwise directed by the Contracting Officer, the Contractor shall within six months after execution of the contract provide a baseline inventory covering all items of Government property.

(ii)
If the Contractor is succeeding another contractor in the performance of this contract, the Contractor shall conduct a joint reconciliation of the property inventory with the predecessor contractor.  The Contractor agrees to participate in a joint reconciliation of the property inventory at the completion of this Contract.  This information will be used to provide a baseline for the succeeding contract as well as information for closeout of the predecessor contract.

(j) The term "contractor's managerial personnel" as used in this clause means the Contractor's directors, officers and any of its managers, superintendents, or other equivalent representatives who have supervision or direction of:

(1)
All or substantially all of the Contractor's business; or

(2)
All or substantially all of the Contractor's operations at any one facility or separate location to which this contract is being performed; or

(3) A separate and complete major industrial operation in connection with the performance of this contract; or

(4) A separate and complete major construction, alteration, or repair operation in connection with performance of this contract; or

(5) A separate and discrete major task or operation in connection with the performance of this contract.

(k)
The Contractor shall include this clause in all cost reimbursable subcontracts.

I.125
DEAR 970.5226-3  COMMUNITY COMMITMENT (DEC 2000)

It is the policy of the DOE to be a constructive partner in the geographic region in which DOE conducts its business.  The basic elements of this policy include:  (1) recognizing the diverse interests of the region and its stakeholders, (2) engaging regional stakeholders in issues and concerns of mutual interest, and (3) recognizing that giving back to the community is a worthwhile business practice.  Accordingly, the Contractor agrees that its business operations and performance under the Contract will be consistent with the intent of the policy and elements set forth above.

6. Section J, LIST OF ATTACHMENTS, revise Appendix E to read as follows:

APPENDIX E – List of Applicable Directives

7. The are no other changes to the terms ands conditions of this contract.

