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SECTION B

SUPPLIES OR SERVICES AND PRICES/COSTS
B.1
SERVICES BEING ACQUIRED

The Contractor shall, in accordance with the terms of this Contract, provide the personnel, equipment, materials, supplies, and services, (except as may be furnished by the Government) and otherwise do all things necessary for, or incident to providing its best efforts so as to carry out in an efficient and effective manner all necessary and related services to manage and operate the Government-owned Waste Isolation Pilot Plant (WIPP), located near Carlsbad, New Mexico as described in Section C, Statement of Work, or as may be directed by the Contracting Officer within the scope of this Contract.

B.2
ESTIMATED COST, MAXIMUM AVAILABLE FEE, AND AVAILABLE FEE (M006, M010)

(a)
Estimated Cost

(1)
The transition period (February 1, 2001 through March 31, 2001) will be performed at no cost to the Government.  There will be no fee paid for the transition period.

(2)
The Estimated Cost of the Fiscal Year (FY) 2001 period of performance is $67,266,000.

(b)
Fee:

(1)
The Estimated Fee Base as defined in Department of Energy Acquisition Regulations (DEAR) 970.15 for each year of the contract, including Option Periods, is $91,875,000.  The Maximum Available Fee for the term of this contract (February 01, 2001 through September 30, 2005) is hereby established as $31,915,000.  The Maximum Available Fee for the Option Periods is $34,200,000.

(2) The Maximum Available Fee for the five-year term of this contract is based on a calculated fee for FY2001 of $4,555,000 and a calculated fee of $6,840,000 for FY 2002 through FY 2005.  The Maximum Available Fee for the Option Periods is based on a calculated fee of $6,840,000 for FY 2006 through FY 2010.

(3) For the purpose of determining adjustments to fee, the fee amount of $6,840,000 shall serve as the Maximum Available Fee for FY 2002 – FY 2005 and Option Periods FY 2006 – FY 2010 unless the Estimated Fee Base for a given fiscal year deviates by more than plus or minus 15% from the Estimated Fee Base set forth. in (b)(1) above.

(4)
In the event the Estimated Fee Base deviates for any fiscal year more than plus or minus 15% from the Estimated Fee Base (set forth in (b)(1) above), the Contractor agrees to negotiate with the U.S. Department of Energy (DOE) an equitable adjustment to the Maximum Available Fee amount to reflect the impact of such deviation.  The new Maximum Available Fee for that fiscal year will be the amount calculated by DOE in accordance with DEAR 970.15 (consistent with the FY 2001 fee computation methodology), multiplied by 95%.  The Maximum Available Fee for the five-year term or Option Periods will be adjusted as a result of any yearly adjustment.  In the event the parties are unable to reach agreement on the Maximum Available Fee amount, the Government reserves the right to unilaterally establish the Maximum Available Fee amount.

(5)
The Available Fee for FY 2001 - FY 2005 and Option Periods FY 2006 – FY 2010 will be negotiated annually (or any other period as may be mutually agreed to between the parties) between the Contractor and the Government.  The Available Fee will be equal to or less than the Maximum Available Fee set forth in (b)(1) above.  The Available Fee shall be established considering the level of complexity, difficulty, cost effectiveness, and risk associated with specific objectives/incentives defined in the Performance Evaluation and Measurement Plan (PEMP), including work which may involve multiple-site taskings/objectives.  Higher or lower levels of complexity, difficulty, cost effectiveness, and risk will correspondingly allow a higher or lower available fee.  In the event the parties are unable to reach agreement on the Available Fee amount, the Government reserves the right to unilaterally establish the Available Fee amount.  Available Fee will be that fee set forth in the PEMP and available for the Contractor to earn through successful performance.  

(6)
Multiple-year Performance Based Incentives (PBIs) shall be utilized as defined in the PEMP.  The Maximum Available Fee for the five-year term ($31,915,000) shall be available for Multiple-year and annual PBIs.  The Maximum Available Fee for the five-year term will be allocated and made available for earning by the Contractor during the contract term through assignment of fee to PBIs.  An “unallocated” pool of fee will be maintained to account for fee that has not been assigned to PBIs.  Fee which is unearned by the contractor as a result of cancellation or modification of a PBI will be either allocated to another PBI or placed in the unallocated fee pool for future allocation.  As part of the annual fee negotiations, the parties agree to in good faith allocate the unallocated fee to meaningful work efforts during the term of the contract.  Fee from the PBIs which is unearned due to nonperformance of the performance incentive requirements set forth in the PEMP shall not be returned to the unallocated fee pool but shall be forfeited.
(7)
Modification to a PBI is defined to include, but not be limited to: date extensions, quantity/quality changes, work scope replacement, any requirements changes, baseline changes, or cancellation in total or in part.  Requirements should not be relaxed unless changes are clearly outside the control of the Contractor, or if such relaxation is determined to be in the interest of the government.  Baseline Change control procedures shall be followed to change PBIs.

Changes to PBIs may be negotiated in the following circumstances:

-
In the event of legal or regulatory action by a State or Federal agency, or any intervening party, that prevents the achievement of a performance measure;

-
An event or condition comes into force that prevents the Contractor from performing or achieving a specific performance measure, when such events or conditions are outside the control of the Contractor.

(8)
There will be no base fee under this Contract.

B.3
AVAILABILITY OF APPROPRIATED FUNDS

Except as may be specifically provided to the contrary in the Contract Clause entitled "Nuclear Hazards Indemnity Agreement," the duties and obligations of the Government hereunder calling for the expenditure of appropriated funds shall be subject to the availability of funds appropriated by the Congress, which the U.S. Department of Energy (DOE) may legally spend for such purposes.

B.4
OBLIGATION OF FUNDS (A033)

Pursuant to the Contract Clause entitled "Obligation of Funds,” the total amount obligated by the Government with respect to this contract is $254,432,134.94.
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SECTION C

DESCRIPTION/SPECIFICATION/WORK STATEMENT

DESCRIPTION OF WORK AND SERVICES

STATEMENT OF WORK (M016)
C.1
CONTRACT FOCUS

The purpose of the WIPP is to protect human health and the environment by safe management and disposal of defense generated transuranic (TRU) waste.

C.2
BACKGROUND

(a) The WIPP is a sixteen (16) square mile (10,240 acre) site owned by the United States Department of Energy (DOE) and is located in Southeastern New Mexico.  The WIPP includes surface facilities and a geological repository located two thousand one hundred fifty (2,150) feet below the surface. The Property Protection Area (PPA) at WIPP encloses approximately thirty-five (35) acres, and includes the majority of the buildings and structures at WIPP.  The area outside the fenced PPA consists of otherwise undeveloped, high-desert terrain. Several administrative offices are located in the city of Carlsbad, some twenty-five (25) miles west of the WIPP.

(b) The DOE Carlsbad Field Office (CBFO) is responsible for administration of the Contract.  The DOE Assistant Secretary for Environmental Management (EM) provides program direction to the CBFO. The DOE Albuquerque Operations Office (DOE-AL) provides administrative support to the CBFO.  Sandia National Laboratories (SNL) is the Scientific Advisor to the CBFO.  SNL performs the scientific studies and computational activities associated with the long-term performance of the WIPP.  The Carlsbad Technical Assistance Contractor (CTAC) provides technical support to the CBFO, with the emphasis on audits and assessments.  Other national laboratories and DOE facilities are funded by the CBFO to perform specific tasks related to the WIPP mission.

(c) WIPP disposal operations began on March 26, 1999, when the first shipment of waste was received at WIPP. The disposal of mixed transuranic waste was authorized with the issuance of a Hazardous Waste Facility Permit by the New Mexico Environment Department on October 28, 1999 with an effective date of November 27, 1999.

(d) All TRU wastes shipped to WIPP are required to use Type B packaging (shipping containers) certified by the U. S. Nuclear Regulatory Commission (NRC).  The four packages currently identified for WIPP are the TRUPACT-II and HalfPACT for contact-handled TRU waste, and the Chem Nuclear Systems (CNS)10-160B and 72-B casks for remote-handled-TRU waste.  Currently, all TRU waste is shipped by truck, but may be shipped by rail in the future.  The disposal phase will last approximately thirty-five (35) years, and will require an estimated nineteen thousand five hundred (19,500) to thirty-eight thousand (38,000) shipments to WIPP.  Following the disposal phase, the WIPP will enter its decommissioning phase lasting approximately five (5) years. During this five (5) year period, the repository will be permanently closed.  Planned activities at the WIPP will require the site infrastructure to exist for approximately forty (40) years.

(e) In the post-decommissioning phase, active institutional controls will be employed for at least one hundred (100) years to prevent human intrusion into the repository.  Passive controls, including permanent markers, will warn future generations of the location and hazards of the disposal site.

(f) The CBFO is also responsible for the management and oversight of DOE authorized programs other than WIPP. For example, underground Science Research and Development projects and the National Border Technology Partnership Program.

C.3
OVERALL CONTRACTOR RESPONSIBILITIES

(a)
GENERAL MANAGEMENT

(1) The Contractor shall be responsible for all operations at the WIPP.  The Contractor recognizes that there are objectives associated with the vision of the Government that shall be considered in the management and operation of the WIPP.  These objectives are:

(i) Safety and Environmental Management Excellence – Protection of the employees, the public, and the environment

(ii) Operational Efficiencies – Pursue efficiencies in waste characterization, transportation, and disposal.

(2) The Contractor shall use its best judgment, skill, and care in the management, operation, and maintenance of the facilities, equipment, and programs described in this statement of work.  The Contractor shall perform the work and services in a manner that shall instill public confidence in the WIPP and meet all applicable federal, state, and local laws, regulations and standards and governing agreements, and permits with regulatory and oversight governmental organizations.  The Contractor also shall comply with the terms and conditions of this contract and Contracting Officer directions and approvals.

(3) Pursuant to the Contract Clause entitled “Laws, Regulations, and DOE Directives,” the Contractor shall conform to the requirements of all applicable DOE orders and directives which may establish management, technical, procedural, or other standards and specifications for Contractor work activities.  The orders and directives applicable to this Contract are contained at Section J, Attachment H.

(4) The Contractor shall be fully responsible and accountable for the safe accomplishment of all work, whether performed by its own personnel or subcontractors.  The Contractor shall be responsible for planning, integrating, managing, and executing the programs, projects, operations, and other activities as described in this statement of work such that all functions are fully integrated.  The Contractor shall provide program management functions that include: legal services, audit services, business systems management, human resources, property management, information resources management, financial management, safeguards and security, emergency operations, communication and intergovernmental activities, training, procurement, underground experimental support, and industrial relations.  The Contractor also shall be responsible for operations, environment, safety, health, and quality assurance within its own organization and its subcontractor organizations.

(5) The Contractor shall, when directed by DOE and may, but only when authorized by DOE, enter into subcontracts for the performance of any part of the work required to support the WIPP.

(6) The Contractor shall develop programs, capabilities, and technologies consistent with the WIPP mission and to support emerging needs of Federal, non-Federal, educational institution, and private sector partners.  

(b)
EM PROJECT MANAGEMENT

The Contractor shall maintain the existing project management system for the EM program including the EM project baselines, Integrated Planning, Accountability, and Budgeting System (IPABS), change control process, execution and life-cycle planning process (including standard project management handbook), the project cost-estimating system, continued update of an integrated site-wide baseline, and critical path analyses.  These processes shall be expanded to functional and crosscutting activities.

(c)
ENVIRONMENTAL, SAFETY, AND HEALTH (ES&H) and QUALITY ASSURANCE

The Contractor shall make ES&H excellence, including the Integrated Safety Management System (ISMS), a cornerstone of all operations.  The Contractor shall maintain WIPP certification under the DOE Voluntary Protection Program (VPP) and the International Standards Organization (ISO) 14001 Environmental Management standard.

(1)
WIPP SYSTEMS AND PROGRAMS

The Contractor shall maintain the existing ISMS, which includes the ISO 14001 Program, the VPP, and the Standards and Requirements Identification Document (S/RID).

(2) PROTECTION OF WORKERS, THE PUBLIC, AND THE ENVIRONMENT

(i) Protection of workers, the public, and the environment are responsibilities of the Contractor, using the ISMS. 

(ii) The Contractor shall:

(A) Take necessary actions to preclude injuries and fatalities, and keep worker exposures and environmental releases as low as reasonably achievable below established limits minimize the generation of waste and maintain or increase protection to the environment, public, and worker safety and health. 

(B) Operate the WIPP, as the DOE’s co-permittee under the Hazardous Waste Facility Permit issued by the State of New Mexico.

(3) QUALITY ASSURANCE

The Contractor shall maintain the existing Quality Assurance Program in compliance with the most current Carlsbad Field Office Quality Assurance Program Document (QAPD).

C.4
PROGRAM DESCRIPTIONS and ACCOMPLISHMENTS

The WIPP conducts site-specific and intra-site integration of TRU waste activities.  To achieve the EM programmatic objectives, the Contractor shall be responsible for integrating waste management and environmental activities at the WIPP.

(a) WIPP DISPOSAL OPERATIONS 

Facilities at the WIPP are used to receive and dispose of TRU waste in a safe,  environmentally sound and cost-effective manner.

(1) INFRASTRUCTURE

(i) Long-term mission support 

The Contractor shall maintain an integrated infrastructure program that includes long-term infrastructure reinvestment planning. The Contractor shall balance short-term pressures to improve operations with long-term infrastructure reinvestment planning.  Infrastructure includes: business systems, functional specialties, roads and utilities, emergency management, facility safety, surveillance and maintenance, safeguards and securities, and asset maintenance.

(ii) Disposition of excess facilities, structures, and equipment

The Contractor shall properly dispose of excess facilities, systems, structures, and equipment. 

(iii) Land management, facility planning, and disposition requirements

The Contractor shall maintain the WIPP Land Management Plan (LMP) and the Integrated Capital Asset Management Process Plan (ICAMP) and all necessary supporting systems including the asset inventory, condition, master planning, geographic information system, space management, and risk assessment.

(2) OPERATIONS

(i) Waste Disposal Facilities

The Contractor shall manage, operate, maintain, repair, and replace waste handling facilities, systems, and equipment.  The Contractor shall actively pursue enhancements to waste handling facilities.

(ii) Mining Operations

(A) The Contractor shall maintain, operate and continually evaluate underground facilities and systems for safe, cost effective and efficient operations.  This includes establishing tradeoffs of new excavation versus remediation of existing spaces. 

(B) The Contractor shall plan and schedule the development of underground disposal facilities to provide newly-mined disposal panels on a “just-in-time” basis.  Waste disposal panels shall be mined and outfitted so that they are ready for use when the previous waste disposal panel is filled and ready for closure. 

(iii) Contact-handled TRU Waste (CH-TRU) Disposal

The Contractor shall be responsible for disposal of CH-TRU waste. 

(iv) Remote-handled TRU Waste (RH-TRU) Disposal

The Contractor shall be responsible for RH-TRU waste disposal, including facility modifications and operational readiness of WIPP RH-TRU facilities.  

(b) NATIONAL TRANSURANIC WASTE PROGRAM

The National Transuranic Waste Program (NTP) develops and manages a comprehensive waste management strategy for all TRU waste under the responsibility of the DOE.  Key elements of the NTP include: 1) disposal of TRU waste at the WIPP as described in C.4 (a);  2) Generator/storage site waste characterization and waste certification activities for which the Contractor shall assist the DOE as provided in C.4(b)(1); and 3) TRU waste transportation activities for which the Contractor is responsible as provided in C.4(b)(2) and C.4(b)(3).

(1) WASTE CHARACTERIZATION

The Contractor shall assist DOE in the implementation of a central characterization program to solve TRU waste problems at small and large quantity waste generator sites, ensuring that safety and regulatory requirements for TRU waste characterization are met.  The program shall utilize mobile/modular systems and a central project office concept to provide resources at multiple locations simultaneously. 

(2) TRANSPORTATION PACKAGING

(i) The Contractor shall maintain NRC-certified packages (TRUPACT-II, HalfPACT, and 72-B casks) and records for packaging fabrication and maintenance.

(ii) The Contractor shall assist DOE with technical and regulatory issues related to NRC-certified packaging.  The Contractor shall prepare draft amendments to the Certificates-of-Compliance to authorize new waste forms for transport and to justify modifications to the existing conditions of use.

(iii) The Contractor shall assist DOE with technology development and quality oversight for the procurement of transportation packaging.

(3) TRANSPORTATION MANAGEMENT

(i) The Contractor shall assist DOE in the certification of generator/storage sites’ compliance with transportation requirements, and with the authorization of shipments to WIPP.

(ii) The Contractor shall assist shipping sites in the initial and continued use of TRUPACT-II, HalfPACT, CNS 10-160B and 72-B casks for shipping TRU waste.

(iii) The Contractor shall utilize the TRANSCOM system to monitor empty shipments dispatched from the WIPP and inbound waste shipments. The Contractor shall prepare the integrated shipping schedule, which includes packaging (TRUPACT-II, HalfPACT, 10-160B and 72-B casks), trailers, driver and tractor requirements.

(iv) The Contractor shall assist DOE in activities related to the opening and maintenance of shipping corridors, including the administration of cooperative agreements and the provision of emergency response training along shipping corridors. 

(v) The Contractor shall assist DOE in the identification, analysis and resolution of issues related to waste transportation and emergency management with states, tribes and local government officials.

(c) PERMIT MODIFICATIONS FOR OPERATIONAL EFFICIENCY

(1) HAZARDOUS WASTE FACILITY PERMIT

The Contractor shall assist DOE with justification for and preparation of modifications to the Hazardous Waste Facility Permit issued by the State of New Mexico.  The Contractor shall focus these efforts to remove permit requirements that increase the costs of transporting or disposing TRU waste and provide no benefits to the health and safety of workers, the public, or the environment.

(2) COMPLIANCE CERTIFICATION

The Contractor shall assist DOE with modifications to the 40 CFR Sections 191 and 194 Compliance Certification Application (CCA) in conjunction with the five-year resubmission of the CCA to the EPA. The Contractor shall focus these efforts to justify the removal of CCA requirements that increase the costs of characterizing, certifying, transporting or disposing of TRU waste, but provide no benefits to the health and safety of workers, the public, or the environment.

(d) RESEARCH AND DEVELOPMENT PROGRAMS

(1) R&D FOR PROGRAM EFFICIENCIES

The Contractor shall partner with other WIPP participants and propose research and development initiatives that have the objective of improving the operational efficiency of the WIPP and the National TRU Program.  These initiatives will be submitted to DOE for approval.

(2) OTHER EXPERIMENTAL PROGRAMS

The Contractor shall assist the DOE with experiments and demonstrations in support of other programs not associated with transuranic waste disposal, using the unique characteristics and facilities of WIPP. 

(e) PARTNERING AGREEMENT

The Contractor and the Government will establish a Partnering Agreement for work related to the operation of the site.  The agreement will establish a common vision with supporting goals and missions.  It will promote the principles of teamwork, mutual respect, openness, honesty, trust, and professionalism and build a better understanding of one another’s position.  The agreement will also include a joint commitment to:

(1)
Maintain high safety performance.

(2)
Complete projects on schedule, within cost.

(3) Eliminate barriers to a faster, more cost-effective and efficient program.

(4) Create an organizational culture able to accommodate change.

(5) Resolve conflicts through a coordinated work effort to avoid adversarial relations.

(6) Reinforce the partnered relationship with honest feedback and continual improvement.

(f)
OTHER DOE AUTHORIZED CBFO PROGRAMS

The Contractor shall assist the DOE with communications, outreach and intergovernmental activities in support of the National Border Technology Partnership Program and other CBFO regional development activities.

C.5
ACRONYMS

CBFO

Carlsbad Field Office

CCA

Compliance Certification Application

CFR

Code of Federal Regulations

CH-TRU
Contact-handled Transuranic Waste

CNS

Chem Nuclear Systems

CTAC

Carlsbad Technical Assistance Contractor

DOE

U. S. Department of Energy

DOE-AL
Albuquerque Operations Office

EM

Assistant Secretary for Environmental Management

ES&H

Environment, Safety and Health

EPA

U. S. Environmental Protection Agency 

HalfPACT
Half-height Transuranic Waste Package Transporter

ICAMP
Integrated Capital Asset Management Process

IPABS

Integrated Planning, Budgeting and Accountability System

ISMS

Integrated Safety Management System

ISO

International Standards Organization

LMP

Land Management Plan

NRC

U. S. Nuclear Regulatory Commission

NTP

National Transuranic Waste Program

PPA

Property Protection Area 

QA

Quality Assurance

RH-TRU
Remote-handled Transuranic Waste

SNL

Sandia National Laboratories

S/RID

Standards and Requirements Identification Document

TRU

Transuranic Waste

TRUPACT-II
Transuranic Waste Package Transporter Type II

VPP

Voluntary Protection Program

WIPP

Waste Isolation Pilot Plant
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SECTION D


PACKAGING AND MARKING
D.1
RESERVED
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SECTION E

INSPECTION AND ACCEPTANCE
E.1
INSPECTION OF SERVICES--COST-REIMBURSEMENT (FAR 52.246-5) (APR 1984)

(a)
Definition.  "Services," as used in this clause, includes services performed, workmanship, and material furnished or used in performing services.

(b)
The Contractor shall provide and maintain an inspection system acceptable to the Government covering the services under this contract.  Complete records of all inspection work performed by the Contractor shall be maintained and made available to the Government during contract performance and for as long afterwards as the contract requires.

(c)
The Government has the right to inspect and test all services called for by the contract, to the extent practicable at all places and times during the term of the contract.  The Government shall perform inspections and tests in a manner that will not unduly delay the work.

(d)
If any of the services performed do not conform with contract requirements, the Government may require the Contractor to perform the services again in conformity with contract requirements, for no additional fee.  When the defects in services cannot be corrected by re-performance, the Government may (1) require the Contractor to take necessary action to ensure that future performance conforms to contract requirements and (2) reduce any fee payable under the contract to reflect the reduced value of the services performed.

(e)
If the Contractor fails to promptly perform the services again or take the action necessary to ensure future performance in conformity with contract requirements, the Government may (1) by contract or otherwise, perform the services and reduce any fee payable by an amount that is equitable under the circumstances or (2) terminate the contract for default.

E.2
ACCEPTANCE

Acceptance for all work and effort under this contract shall be accomplished by the Contracting Officer or any other duly authorized representative.
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SECTION F

DELIVERIES OR PERFORMANCE
F.1
TERM OF CONTRACT

(a) The Term of this Contract shall be from the effective date of the Contract through September 30, 2005, unless sooner terminated in accordance with the provisions of this Contract.  The period from the effective date of the Contract through January 31, 2001, shall be for the transition from the existing contractor to the successor contractor.  The contractor’s responsibility for management and operation of the WIPP shall start on February 1, 2001.

(b) The period of performance may be extended in accordance with Sections F.3 and F.4.  If the option period is exercised, the total period of performance shall be through September 30, 2010.

F.2
PRINCIPAL PLACE OF PERFORMANCE

The work under this Contract is to be carried out at a variety of locations, but the principal place of performance will be the Waste Isolation Pilot Plant site near Carlsbad, New Mexico.
F.3
OPTION TO EXTEND THE TERM OF THE CONTRACT

(a) The Government may extend the term of this contract by written notice to the Contractor within 30 days, provided that the Government shall give the Contractor a preliminary written notice of its intent to extend at least 60 days before the contract expires.  The preliminary notice does not commit the Government to an extension. 

(b) If the Government exercises this option, the extended contract shall be considered to include this option provision.

(c) The total duration of this contract shall not exceed ten years, not including the transition period.

F.4
EXERCISE OF OPTION(S)

(a) The DOE has included an option to extend the term of this Contract in order to demonstrate the value it places on quality performance.  The DOE has provided a mechanism for continuing a contractual relationship with a successful Contractor that performs at a level which meets or exceeds quality performance expectations as communicated to the Contractor, in writing, by the Contracting Officer or designated representative.  When deciding whether to exercise the option, the Contracting Officer will consider the quality of the Contractor's performance under this Contract.

(b) The Option Periods, covering the period from October 1, 2005 to September 30, 2010, may be for a period(s) from one to five years.  The Contracting Officer will determine the duration of the option period(s) at the time of written notification to the Contractor.  Successive options may be exercised up to a total of five years.  The total term shall not extend beyond September 30, 2010.

F.5
STOP-WORK ORDER (FAR 52.242‑15) (AUG 1989)(ALTERNATE I) (APR 1984)

(a)
The Contracting Officer may, at any time, by written order to the Contractor, require the Contractor to stop all, or any part, of the work called for by this Contract for a period of 90 days after the order is delivered to the Contractor, and for any further period to which the parties may agree.  The order shall be specifically identified as a stop-work order issued under this clause.  Upon receipt of the order, the Contractor shall immediately comply with its terms and take all reasonable steps to minimize incurring costs allocable to the work covered by the order during the period of work stoppage.  Within a period for 90 days after a stop-work order is delivered to the Contractor, or within any extension of that period to which the parties shall have agreed, the Contracting Officer shall either--

(1)
Cancel the stop-work order; or

(2)
Terminate the work covered by the order as provided in the Termination Clause of the contract.

(b)
If a stop-work order issued under this clause is canceled or the period of the order or any extension thereof expires, the Contractor shall resume work.  The Contracting Officer shall make an equitable adjustment in the delivery schedule, the estimated cost, the fee, or a combination thereof and in any other terms of the contract that may be affected, and the contract shall be modified, in writing, accordingly, if--

(1)
The stop-work order results in an increase in the time required for, or in the Contractor's cost properly allocable to, the performance of any part of this contract; and

(2)
The Contractor asserts its right to the adjustment within 30 days after the end of the period of work stoppage; provided, that, if the Contracting Officer decides the facts justify the action, the Contracting Officer may receive and act upon a proposal submitted at any time before final payment under this contract.

(c)
If a stop-work order is not canceled and the work covered by the order is terminated for the convenience of the Government, the Con​tracting Officer shall allow reasonable costs resulting from the stop-work order in arriving at the termination settlement.

(d)
If a stop-work order is not canceled and the work covered by the order is terminated for default, the Contracting Officer shall allow, by equitable adjustment or otherwise, reasonable costs resulting from the stop-work order.
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SECTION G

CONTRACT ADMINISTRATION DATA

G.1
TECHNICAL AND ADMINISTRATIVE CORRESPONDENCE/MATTERS (M012)

To promote timely and effective administration, correspondence submitted by the Contractor under this Contract shall be subject to the following procedures:

(a)
Technical and Administrative Correspondence/Matters.  Technical and administrative correspondence (as used herein, excludes other correspondence described in Paragraph (b)) concerning performance of this contract shall be addressed to the Area Manager, Carlsbad Area Office (CAO).  The CAO Area Manager or designee is the Contracting Officer for administration of technical and administrative matters for this Contract.  The Contractor shall use the DOE CAO as the focal point for all technical and administrative matters regarding this Contract.
(b)
Other Correspondence.  Other correspondence, including waivers, deviations, or modifications to the requirements, terms, or conditions of this Contract, shall be addressed to the Contracting Officer at the DOE Contracting Office with a copy to the Administrative Contracting Officer.

(c)
DOE Contracting Office.  The Contracting Officer's address is:

Manager, Albuquerque Operations Office

U.S. Department of Energy

Albuquerque Operations Office

Management and Operating Contracts Division

P. O. Box 5400

Albuquerque, NM  87185-5400

(d)
Patents/Technical Data Correspondence.  Correspondence concerning patent and technical data issues shall be addressed to the Assistant Chief Counsel for Intellectual Property, Office of Chief Counsel, Albuquerque Operations Office, U.S. Department of Energy, P.O. Box 5400, Albuquerque, New Mexico, 87185‑5400.

(e)
Subject Lines(s).  All correspondence shall contain a subject line commencing with the Contract Number, as illustrated below:

"SUBJECT:  Contract No. DE-AC04-00AL66444 (insert subject topic after Contract Number, e.g., "Request for subcontract placement approval")."

G.2
GOVERNMENT CONTACT FOR CONTRACT ADMINISTRATION (M012)

Contract Administration Office.  The address of the Contracting Officer for administration is:

Administrative Contracting Officer

U.S. Department of Energy

Carlsbad Field Office

P.O. Box 3090

Carlsbad, NM  88221
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SECTION H

SPECIAL CONTRACT REQUIREMENTS
H.1
REPRESENTATIONS AND CERTIFICATIONS


The Representations, Certifications, and Other Statements of Offeror for this Contract as completed by the Contractor are hereby incorporated in this Contract by reference.

H.2
MODIFICATION AUTHORITY

Notwithstanding any of the other provisions of this contract, a Contracting Officer shall be the only individual on behalf of the Government to:

(a)
Accept nonconforming work;

(b)
Waive any requirement of this contract; or

(c)
Modify any term or condition of this contract.

H.3
SUBCONTRACT LABOR LAW APPLICATION
(a)
For all subcontracts for the manufacture or furnishing of supplies subject to the Walsh-Healey Public Contracts Act (41 U.S.C. et seq.), the Contractor shall follow those provisions, requirements, and stipulations required by the Act. 

(b)
For subcontracts relating to construction, refer to the Contract Clause  entitled “Government Facility Subcontract Approval.”

H.4
EVALUATION OF SUBCONTRACTORS

The DOE and Contractor are committed to zero accidents at WIPP.  To that end, the Contractor will evaluate all site subcontractors to ensure that they have an acceptable environment, safety and health program, a program which contains the following values:

(a) Compliant with applicable local, state and federal regulatory requirements;

(b) Employees are properly trained and equipped to perform their assigned work.  The Company has an established orientation program for new hires;

(c) Policies and procedures are in place to eliminate accidents, injuries/ illnesses, and damage to property and equipment;

(d) ES&H records are adequately and properly maintained;

(e) Accidents/ incidents are investigated promptly and required reports are generated.  If the investigation discovers inadequacies in either the work process or the policies and procedures, the appropriate processes are put in place to avert the accident/incident in the future and personnel are provided proper training;

(f) Hazards are identified and appropriate measures are taken to ensure that personnel and equipment are adequately protected as a result of identified hazards;

(g) Employees have the right to report unsafe conditions and to interrupt or stop work without fear of reprisal;

(h) The frequency of ES&H meetings with employees to discuss the work to be performed and the hazards associates with the work is based upon the scope of work and commensurate with the work hazards;

(i) ES&H inspections/audits are conducted to evaluate the effectiveness of the program;

(j) The Company has an average Experience Modification Rate (EMR), Occupational Safety and Health Administration (OSHA) Recordable and Lost Workday case rates(s) of (1.0, 3.2, and 0.64), respectively, or less, for the previous three (3) years and shows an improving trend in safety performance;

(k) The Company has an established written Hazards Communication Program and a system within the program to maintain Material Safety Data Sheets (MSDS);

(l) The Company has had no willful citations from OSHA or other regulatory organizations during the previous three (3) years;

(m) The Company has received no citations, other than those determined to be minor violations, or fines for Price-Anderson Amendments Act (PAAA) non-compliances during the previous three (3) years;

(n) The Company has received no fines for Nuclear Regulatory Commission non-compliances during the previous three (3) years.

H.5
SMALL, SMALL DISADVANTAGED, AND WOMEN-OWNED SMALL BUSINESS SUBCONTRACTING PLAN
The Small, Small Disadvantaged, and Women-Owned Small Business Subcontracting Plan with goals, submitted by the Contractor consistent with the provisions of the Contract Clause entitled, “Small Business Subcontracting Plan” and approved by the Contracting Officer is incorporated into this Contract as Section J, Attachment B.  Prior to the beginning of each Fiscal Year, the Contractor shall also submit an "annual" subcontracting plan which shall establish subcontracting goals, as described in paragraph (d)(1) and (2) of Contract Clause entitled “Small Business Subcontracting Plan” (FAR 52.219-9).  The annual plan shall be reviewed for approval by the Contracting Officer and shall be incorporated into this Contract.

H.6
SMALL BUSINESS AND SMALL DISADVANTAGED BUSINESS PARTICIPATION TARGETS

Small Business and Small Disadvantaged Business participation targets submitted by the Contractor in its proposal for purposes of evaluation for award will be incorporated into this Contract.  To the extent that such concerns specifically were identified in the proposal, they are also incorporated into this Contract and the Contractor shall notify the Contracting Officer of any substitutions of firms.  The Contractor’s performance in meeting the targets contained in its proposal and its demonstrated commitment to maximizing the participation of Small Business and Small Disadvantaged Business concerns in Contract performance will be assessed as part of the award fee determination under this Contract.

H.7
GOVERNMENT-OWNED PROPERTY AND EQUIPMENT

On February 1, 2001, the Contractor shall accept the transfer of and accountability for Government-owned property and equipment from Contract No. DE-AC04-86AL31950.

H.8
RESERVED (INTEGRATED ACCOUNTING deleted M016 – see new Clause I.120)
H.9
RESERVED (FINANCIAL MANAGEMENT SYSTEM deleted M016 – see new Clause I.119)
H.10
RESERVED (WORK FOR OTHERS FUNDING AUTHORIZATION deleted M016 – see new Clause I.118)
H.11
APPROVAL OF EXPENDITURES
Whenever approval of other action by the Contracting Officer is required with respect to any expenditure or commitment by the Contractor under the terms of this Contract, the Government shall not be responsible for such expenditures or commitments unless and until such approval or action is obtained or taken.
H.12
RESERVED (PUBLIC AFFAIRS deleted M016 – see new Clause I.70)
H.13
ASSUMPTION OF EXISTING AGREEMENTS AND SUBCONTRACTS
On February 1, 2001, the Contractor shall assume responsibility for existing contracts and other agreements from Contract Number DE-AC04-86AL31950.  These include:  (a) all subcontracts and purchase orders, (b) cooperative research and development agreements, (c) consent orders, (d) regulatory agreements and permit requirements, (e) collective bargaining agreements, (f) site-wide plans (e.g., safety and security plans), and (g) other agreements in effect prior to execution of this Contract. 

H.14
PRIVACY ACT SYSTEMS OF RECORDS

(a) The Contractor shall design, develop, or operate the following systems of records on individuals to accomplish an agency function pursuant to the Contract Clause entitled "Privacy Act."

DOE System No.



Title
DOE-33
Personnel Medical Records-DOE and Contractor Employees

DOE-35
Personnel Radiation Exposure Records

DOE-38
Occupational and Industrial Accident Records

DOE-48
Security Education and/or Infraction Reports

DOE-51
Employee and Visitor Access Control Records

DOE-52
Alien Visits and Participation

(b) The above list shall be revised from time to time by mutual agreement between the Contractor and the Contracting Officer as may be necessary to keep it current.  Such changes need not be formally incorporated before the annual contract update modification, but shall have the same effect as if actually listed above for the purpose of satisfying the listing requirement contained in Paragraph (a)(1) of the Contract Clause entitled "Privacy Act."

H.15
RESERVED (LIABILITY WITH RESPECT TO COST ACCOUNTING STANDARDS deleted M016 – see new Clause I.117)
H.16
UNCLASSIFIED CONTROLLED NUCLEAR INFORMATION (UCNI)

Documents originated by the Contractor or furnished by the Government to the Contractor in connection with this Contract may contain Unclassified Controlled Nuclear Information as determined pursuant to Section 148 of the Atomic Energy Act of 1954, as amended.  The Contractor shall be responsible for protecting such information from unauthorized dissemination in accordance with DOE regulations and directives.

H.17
TECHNICAL DIRECTION
(a) Performance of the work under this contract shall be subject to the technical direction of the DOE Contracting Officer's Representative (COR).  The term “technical direction” is defined to include, without limitation:

(1) Providing direction to the contractor that redirects contract effort, shift work emphasis between work areas or tasks, require pursuit of certain lines of inquiry, fill in details, or otherwise serve to accomplish the contractual Statement of Work.

(2) Providing written information to the contractor that assists in interpreting drawings, specifications, or technical portions of the work description.

(3) Reviewing and, where required by the contract, approving, technical reports, drawings, specifications, and technical information to be delivered by the contractor to the Government.

(b) The contractor will receive a copy of the written COR designation from the contracting officer. It will specify the extent of the COR’s authority to act on behalf of the contracting officer.  

(c) Technical direction must be within the scope of work stated in the contract.  The COR does not have the authority to, and may not, issue any technical direction that:

(1) Constitutes an assignment of additional work outside the Statement of Work;

(2) Constitutes a change as defined in the Contract Clause entitled “Changes;”

(3) In any manner causes an increase or decrease in the total estimated contract cost, the fee (if any), or the time required for contract performance;

(4) Changes any of the expressed terms, conditions or specifications of the contract; or

(5) Interferes with the contractor’s right to perform the terms and conditions of the contract.

(d) All technical direction shall be issued in writing by the COR.

(e) The contractor must proceed promptly with the performance of technical direction duly issued by the COR in the manner prescribed by this clause and within its authority under the provisions of this clause.  If, in the opinion of the contractor, any instruction or direction by the COR falls within one of the categories defined in (c)(1) through (c)(5) of this clause, the contractor must not proceed and must notify the Contracting Officer in writing within five (5) working days after receipt of any such instruction or direction and must request the Contracting Officer to modify the contract accordingly.  Upon receiving the notification from the contractor, the Contracting Officer must:

(1) Advise the contractor in writing within thirty (30) days after receipt of the contractor's letter that the technical direction is within the scope of the contract effort and does not constitute a change under the Contract Clause entitled “Changes.”

(2) Advise the contractor in writing within a reasonable time that the Government will issue a written change order.

(f) A failure of the contractor and Contracting Officer either to agree that the technical direction is within the scope of the contract or to agree upon the contract action to be taken with respect the technical direction will be subject to the provisions of the Contract Clause entitled “Disputes."

H.18
RESERVED (COMMUNITY COMMITMENT deleted M016 – see new Clause I.105)

H.19
CONTRACTOR EMPLOYEES/NON-CONTRACT ACTIVITIES

(a) In carrying out the work under this Contract, the Contractor shall be responsible for the employment of all professional, technical, skilled, and unskilled personnel engaged by the Contractor in the work hereunder, and for the training of personnel.  Persons employed by the Contractor shall be and remain employees of the Contractor and shall not be deemed employees of the DOE or the Government; however, nothing herein shall require the establishment of any employer-employee relationship between the Contractor and consultants or others whose services are utilized by the Contractor for the work hereunder.

(b) The Contractor’s employees engaged in the performance of this Contract may remain on the payroll of the WIPP and be used to perform incidental work for the Contractor that may be unrelated to the scope of work of this Contract, provided however that: these activities do not interfere with work under this Contract; no costs, expense or liabilities, including accrued pension service, resulting from the performance of such activities shall be allowable costs under the Contract; and the Contractor shall indemnify and hold harmless DOE against any claims or expenses resulting from such activities.  Further, the Contractor shall make advance payment for such activities to the Special Financial Institution Account For Use With The Payments Cleared Financing Agreement referred to in Section J, Attachment E hereof, in manner and amount consistent with current non-federal Work-for-Others rates and procedures, and DOE financial policies and procedures, as determined by the Contracting Officer.  Payments so made shall become part of the advances of Government funds as described in the contract clause entitled “Payments and Advances.”  Prior written approval of the Contracting Officer shall be required for any “Key Personnel” as defined in Section J, Attachment F, to be so used.  The Contractor shall submit to the Contracting Officer a quarterly written report on other employees who have been so used.

(c) The parties recognize that performance of activities described in paragraph (b) above may result in the generation of records.  The parties agree that any records (excluding, however, records required to determine costs, expenses, or liabilities related to activities in (b) above), being paid for out of corporate and not Contract funds are owned by the Contractor and DOE shall have the right to inspect, copy, or audit such records as set forth in the contract clause entitled “Access To and Ownership of Records.”

(d) Upon written approval of the Contracting Officer, the Contractor may use corporate employees, not employed under the Contract, for incidental work under the Contract.  Salary reimbursement for the time such employees work under this Contract will be determined in accordance with the employee’s regular work location’s government-approved costing practices.  Time worked under this Contract for such corporate employees will include time spent by the employees en route to and returning from the work site on the first and last day of such work.  Travel costs of such corporate personnel will be allowed in accordance with travel policies that are contained elsewhere in this Contract.

H.20
CONTRACTOR’S MANAGERIAL PERSONNEL

For the purpose of identifying the Managerial Personnel defined in the Contract Clauses entitled “Property,” “Allowable Costs, Base Fee and Performance Fee,” and “Insurance – Litigations and Claims,” Managerial Personnel are the same as those Key Personnel identified in Section J, Attachment F of this Contract.
H.21
KEY PERSONNEL

(a) The Key Personnel listed in Section J, Attachment F, of this contract, are considered to be essential to the work being performed on this contract.  Accordingly, if the Senior Manager is replaced for any reason within two (2) years of contract award, earned fee will be reduced by $100,000.  In addition, if any other Key Person identified on the Key Personnel List is replaced for any reason within two (2) years of contract award, earned fee will be reduced by $50,000.  The combined total maximum reduction to earned fee shall be $500,000.

(b) The Contractor may request, in writing, that the Contracting Officer waive all or part of a reduction, if special circumstances exist.  The Contracting Officer shall have unilateral discretion to waive or not to waive all or part of a reduction.

H.22
RESERVED

H.23
RESERVED (PERFORMANCE IMPROVEMENT AND COLLABORATION deleted M016 – see new Clause I.86)
H.24
NOTICE REGARDING THE PURCHASE OF AMERICAN-MADE EQUIPMENT AND PRODUCTS -- SENSE OF CONGRESS

It is the sense of Congress that, to the greatest extent practicable, all equipment and products purchased with funds made available under this award should be American-made.

H.25
TRAVEL RESTRICTIONS

(a)
For Contractor travel expenses incurred on or after October 1, 2000 a ceiling limitation of 

TBD

 shall apply to all reimbursements made for Contractor travel expenses under this contract.  Expended funds which exceed the established ceiling will be unallowable unless otherwise authorized by the Contracting Officer.

(b)
Notwithstanding any other provisions of the Contract, the Contractor further agrees that none of the funds obligated under the Contract may be used to reimburse employee travel costs incurred on or after October 1, 2000 and before October 1, 2001 which exceed the rates and amounts that apply to federal employees under subchapter I of Chapter 57 of Title 5, United States Code.  Costs which exceed these rates and amounts will be unallowable.  This restriction is in addition to those prescribed elsewhere in statute or regulation. 

(c)
Costs incurred for lodging, meals, and incidental expenses are considered reasonable and allowable to the extent that they do not exceed the maximum per diem rates in effect at the time of travel as set forth in:

(1) Federal Travel Regulations (FTR) for travel within the 48 states;

(2) (Joint Travel Regulations (JTR) for travel in Alaska, Hawaii, the Commonwealth of Puerto Rico, and territories and possessions of the United States; or

(3) Standardized Regulations (SR) for travel allowances in foreign areas.

(d)
Subparagraph (c) does not incorporate the regulations cited above in their entirety.  Only the coverage in the referenced regulations addressing the maximum per diem rates, the definitions of lodging, meals, and incidental expenses, and special or unusual situations are applicable to contractor travel.

(e)
Airfare costs in excess of the lowest customary standard, coach, or equivalent airfare offered during normal business hours are unallowable except when such accommodations require circuitous routing, require travel during unreasonable hours, excessively prolong travel, result in increased cost that would offset transportation savings, are not reasonably adequate for the physical or medical needs of the traveler, or are not reasonably available to meet mission requirements. However, in order for airfare costs in excess of the above standard airfare to be allowable, the applicable condition(s) set forth above must be documented and justified.

H.26
LIMITATION OF LONG TERM LIABILITY REGARDING PERSONNEL COSTS (M016)

It is DOE’s goal to develop an approach to personnel costs which maintains the full value of worker’s benefits packages while at the same time limiting DOE’s long term liability.  The Contractor agrees to submit a plan to DOE no later than January 31, 2002.

H.27
ADVANCE UNDERSTANDING ON HUMAN RESOURCES FOR WIPP 
(a) Advance Understanding on Human Resources 

(1) The Department and the successful Offeror will reach an advance understanding on contractor human resources during the transition period.  The advance understanding enables both the Contractor and the Department to determine allocability, allowability and reasonableness of costs prior to incurrence, thereby avoiding subsequent disallowance and disputes; provide appropriate and reasonable compensation levels to recruit and retain contractor employees to meet DOE mission objectives; and assure prudent expenditure of public funds.  Areas generally covered by the advance understanding include compensation, welfare benefits, labor relations, retirement plans, training, educational assistance, awards programs, employee assistance, and paid leave and holidays.  It is understood that the Advance Understanding on Human Resources for WIPP will be appended to the contract as Section J, Attachment A.

(2) It is the Department’s intent to ensure that the Contractor’s human resources policies adequately support their ability to attract and retain critically skilled employees.  Moreover, it is the contractor’s responsibility to notify DOE when any obstacles are encountered that could impact the recruitment and retention of critically skilled employees.

(b) Employee Transition and Continuity of Employment, Pay and Benefits

(1) In order to minimize unnecessary disruption to the existing workforce and to minimize severance costs, the incumbent contractor’s non-represented, non-management employees who transfer to the Contractor shall retain equivalent pay and benefits. 

(2) At the time the Contractor becomes responsible for the work, all current incumbent non-supervisory/non-management employees of the incumbent Contractor shall become employees of the new Contractor.  DOE expects the Contractor to subsequently exercise appropriate managerial judgement regarding employee retention and job assignments.  All represented employees will retain pay in accordance with collective bargaining agreements.  It is the intent of the parties that the Contractor assumes sponsorship of the incumbent contractor’s defined benefit pension plan.  However, it is recognized that there may be reasons that a new Contractor may not be able, or that it may not be feasible, to continue the exact benefit plans that the incumbent has in place.  The Contractor shall continue, with minimal disruption to the workforce, defined contribution, health and welfare, and leave of absence programs that are substantially equivalent to the programs maintained by the incumbent contractor for its employees.

(3) Continued employment of employees in the top management positions (General Manager, Deputy General Manager, and personnel who manage the following functions - Operations; Environment, Safety and Health; Quality Assurance; Controller; Engineering; Program Management; Human Resources; and Communications) is at the discretion of the Contractor.

(4) All other supervisory/management employees below these top positions will become employees of the Contractor; however, it is not mandatory that they remain in their current position or at their current level.  Any changes in position or job classification shall be accompanied by alterations in compensation commensurate with the change in position.



(5)
No severance pay is warranted on the date incumbent employees transition to the Contractor since the transition occurs under equivalent employment conditions.  These employees will retain their severance pay benefits earned with the incumbent contractor, plus any severance pay based on service with the Contractor, and will be paid applicable severance if subsequently involuntary terminated (except for cause) under the terms of the Contractor's severance policy.  Prorated repayment of severance pay will be required should an individual be subsequently re-employed by the Contractor under equivalent pay and benefits, based upon the length of time between separation and new hire date.

(6)
The requirements contained in this clause take precedence over the Contract Clause entitled “Displaced Employee Hiring Preference.”

(c) Labor Relations

(1) The Contractor shall maintain positive labor-management relations.  The Contractor shall respect the right of employees to self-organize, to form, join, or assist the labor organizations, to bargain collectively through representatives of their own choosing, and to engage in other concerted activities for the purpose of collective bargaining or other mutual aid or protection, and also to have the right to refrain from any or all of such activities.

(2) As the Contractor will be responsible at the time of transition for performing substantially the same operations at WIPP as the incumbent contractor, and for hiring all of the current incumbent contractor non-management employees who are represented by the Paper, Allied-Industrial, Chemical & Energy Workers (PACE) International Union, AFL-CIO, Local 4-9477,the Contractor shall be obligated to recognize the current bargaining agents and their existing collective bargaining agreements.

(3) The Contractor is expected to maintain a positive employee relations environment that will foster high productivity at reasonable cost.  The Contractor shall implement an effective employee concerns resolution process.

Continuity of Service Credit

All employees of the incumbent Contractor will maintain their current service credit date for benefit earnings, consistent with paragraph (b) above.

H.28
THIRD PARTIES

Nothing contained in this contract, or its amendments, shall be construed to grant, vest, or create any rights in any person not party to this contract.  This provision is not intended to limit or impair the rights which any person may have under applicable Federal Statutes.

H.29
REPORTING REQUIREMENTS
(a)
Work Breakdown Structure (WBS).  Except as provided for elsewhere in the contract, the WBS, as approved by the Contracting Officer, shall provide the basis for all reports required under this subsection.  The WBS shall be derived from the Statement of Work (SOW)of this contract and shall otherwise conform to any implementation guidance which may be provided by the Contracting Officer.

(b)
Periodic Plans and Reports.  The Contractor shall submit periodic cost, schedule, and technical performance plans and reports in such form and substance as required by the Contracting Officer.  These periodic plans and reports shall be submitted at the interval, and to the addresses and in the quantities as specified by the Contracting Officer.  Where specific forms are required for individual plans and reports, the Contracting Officer shall provide such forms to the Contractor.  The plans and reports expected to be submitted by the Contractor are described generally as follows:

(1) General Management Reports narratively summarize schedule, labor, and cost plans and status, and provide explanations of status variances from plans.

(2) Schedule/Labor Cost Reports provide information on schedule, labor and cost plans and status.

(3) Performance Measurement Reports provide information regarding budgeted cost versus actual cost, schedule performance against milestones and estimated cost at completion. 

(4) Technical Reports are the means by which scientific, technical, and engineering information acquired in the performance of the work is disseminated. 

(5) Plans and reports shall be prepared by the Contractor in such a manner as to provide for--

(i) consistency with the contract Statement of Work, the approved WBS, and the existing accounting structure; and

(ii) correlation of data among the various plans and reports.

(c)
Changes in Work Effort.  The reporting system established and maintained by the Contractor pursuant to this subsection shall recognize changes in work effort directed by the Contracting Officer, as provided for in the Work Control System.  During performance of this contract, the Contractor shall update and/or change, as appropriate, the WBS (including any diagrams, supporting work descriptions, and WBS dictionary) to reflect changes in the SOW or Work Authorization Directives (WADs).  The Contractor's reporting system shall be able to provide for the following at the WAD level, or such lower level, as specified by the Contracting Officer.

(1)
incorporate contractual changes affecting estimated cost, schedule, and other relevant terms and conditions of the Contract, in a timely manner;

(2)
reconcile estimated costs for those elements of the WBS identified in the Contract as either priced line items or discrete WADs, and for those elements at the lowest level of the project summary WBS with current performance measurement budgets in terms of:

(i)
Changes to the authorized work; and,

(ii)
Internal replanning in the detail needed by management for effective control. 

(3)
prohibit retroactive changes to records pertaining to work performed that will change previously-reported costs except for correction of errors and routine accounting adjustments;

(4)
prevent revisions to the Contract estimated costs except for Government-directed or approved changes to the contractual effort; and

(5)
document, changes to the performance measurement baseline and, on a timely basis, notify the Contracting Officer of such changes.

(d)
The Contractor agrees to provide the Contracting Officer, or designated authorized representatives, access to information and documents comprising the Contractor's reporting system described in (b) above. 

(e)
The Contractor shall include the requirements of this clause in all subcontracts that are cost-reimbursement type of contracts when--

(1)
the value of the subcontract is greater than $2 million, unless specifically waived by the Contracting Officer, or

(2)
the Contracting Officer determines that the contract/subcontract effort is, or involves, a critical task related to the contract.

H.30
DEFENSE NUCLEAR FACILITIES SAFETY BOARD

The Contractor shall conduct activities in accordance with those DOE commitments to the Defense Nuclear Facilities Safety Board (DNFSB) which are contained in implementation plans and other DOE correspondence to the DNFSB.  The Contractor shall support preparation of DOE responses to DNFSB issues and recommendations which affect or can affect Contract work.  Based on the Contracting Officer’s direction, the Contractor shall fully cooperate with the DNFSB and provide access to such work areas, personnel, and information as necessary.  The Contractor shall maintain a document process consistent with the DOE manual on interface with the DNFSB.  The Contractor shall be accountable for ensuring that subcontractors adhere to these requirements.

H.31
WORK ALLOCATION

(a)
It is DOE policy to foster labor peace and encourage work allocation in such a manner that the work will be performed in an expeditious and resource-economical fashion by trained employees.  Occasionally, work which does not clearly fall within the jurisdiction of any single labor or collective bargaining agreement to which the Contractor is a party, must be performed (such work is hereinafter referred to as “Unassigned Work").

(b)
The Contractor shall establish a process, consistent with applicable DOE guidance, that is reasonably calculated to allocate Unassigned Work in a manner agreeable to the affected unions and consistent with the requirements of applicable law and the terms of this Contract.

(c)
Nothing in this clause shall be construed to restrict the Contractor from performing Unassigned Work in accordance with either the terms of this Contract or written direction of the Contracting Officer.

H.32
SEPARATE CORPORATE ENTITY

The work performed under this Contract by the Contractor shall be conducted by a separate corporate entity from its parent company(ies).  The separate corporate entity must be set up solely to perform this Contract and shall be totally responsible for all Contract activities.

H.33
RESPONSIBLE CORPORATE OFFICIAL

Notwithstanding the Section H provision entitled “Performance Guarantee,” the Government may contact, as necessary, the single responsible corporate official identified below, who is at a level above the Contractor and who is accountable for the performance of the Contractor.  Should the responsible corporate official change during the period of the Contract, the Contractor shall promptly notify the Government of the change in the individual to contact.

Name:

________________________________________

(Offeror complete)

Position:
________________________________________

(Offeror complete)

Company:
________________________________________

(Offeror complete)

H.34
PERFORMANCE GUARANTEE

The Contractor is required by other provisions of this Contract to organize a dedicated corporate entity to carry out the work under the Contract.  The Contractor’s parent organization(s) or all member organizations if the Contractor is a joint venture, limited liability company, or other similar entity, shall guarantee performance as evidenced by the Performance Guarantee Agreement incorporated in the Contract in Section J, Attachment G.  If the Contractor is a joint venture, limited liability company, or other similar entity where more than one organization is involved, the parent or all member organizations shall assume joint and several liability for the performance of the Contractor.  In the event any of the signatories to the Performance Guarantee Agreement enters into proceedings related to bankruptcy, whether voluntary or involuntary, the Contractor agrees to furnish written notification of the bankruptcy to the Contracting Officer.
H.35
CONFIDENTIALITY OF INFORMATION

(a)
To the extent that the work under this Contract requires that the Contractor be given access to confidential or proprietary business or financial information belonging to the Government or other companies, the Contractor shall, after receipt thereof, treat such information as confidential and agrees not to appropriate such information to its own use or to disclose such information to third parties, unless specifically authorized by the Contracting Officer in writing.  The foregoing obligations, however, shall not apply to:

(1) Information which, at the time of receipt by the Contractor, is in public domain;

(2) Information which is published after receipt thereof by the Contractor or otherwise becomes part of the public domain through no fault of the Contractor;

(3) Information which the Contractor can demonstrate was in its possession at the time of receipt thereof and was not acquired directly or indirectly from the Government or other companies;

(4) Information which the Contractor can demonstrate was received by it from a third party who did not require the Contractor to hold it in confidence.

(b)
The Contractor shall obtain the written agreement, in a form satisfactory to the Contracting Officer, of each employee permitted access, whereby the employee agrees that he will not discuss, divulge or disclose any such information to any person or entity except those persons within the Contractor's organization directly concerned with the performance of the Contract.

(c)
The Contractor agrees, if requested by the Government, to sign an agreement identical, in all material respects, to the provisions of this clause, with each company supplying information to the Contractor under this Contract, and to supply a copy of such agreement to the Contracting Officer.

(d)
The Contractor agrees that upon request by DOE it will execute a DOE‑approved agreement with any party whose facilities or information data it is given access to or is furnished, restricting use and disclosure of the information obtained from the facilities.  Upon request by DOE, such an agreement shall also be signed by Contractor personnel.

(e) This clause shall flow down to all appropriate subcontracts. 

(f) Technical data is addressed in DEAR 970.5204-82.

H.36
AUTHORIZATION AND CONSENT – RESEARCH AND DEVELOPMENT SUBCONTRACTS

The Contractor agrees to include the “Authorization and Consent” clause at 

FAR 52.227-1 with its Alternate 1, suitably modified to identify the parties, in all subcontracts at any tier for research and development activities.

H.37
AGREEMENT REGARDING PATENT AND DATA CLAUSES

The Department of Energy anticipates the promulgation of revisions to the following clauses of this contract prior to, or shortly after, the award of this Contract.  Subsequent to such promulgation, the Contractor agrees to negotiate, in good faith, the substitution of these revised clauses for the corresponding existing contract Clauses.

FAR 52.227-1, "Authorization and Consent"

FAR 52.227-2, "Notice and Assistance Regarding Patent and Copyright Infringement"

FAR 52.227-23, "Rights to Proposal Data"

DEAR 952.227-9, "Refund of Royalties"

H.37, "Patent Indemnity – Subcontracts"

H.38, "Royalty Information"

H.38
RESERVED (PATENT INDEMNITY – SUBCONTRACTS deleted M016 – see new Clause I.108)
H.39
REFUND OF ROYALTIES

(a) The contract price includes certain amounts for royalties, payable by the Contractor or subcontractors or both, reported to the Contracting Officer in accordance with the Royalty Information provision of the solicitation. 

(b) During performance of the Contract, if any additional royalty payments are proposed to be charged to the Government as costs under the Contract that were not included in the original contract price, the Contractor agrees to submit for approval of the Contracting Officer prior to the execution of any licensing agreement the following information relating to each separate item of royalty or license fee:

(1) Name and address of licensor;

(2) Date of license agreement;

(3) Patent numbers, patent application serial numbers, or other basis on which the royalty is payable;

(4) Brief description, including any part or model numbers of each contract item or component on which the royalty is payable;

(5) Percentage or dollar rate of royalty per unit;

(6) Unit price of contract item;

(7) Number of units; and

(8) Total dollar amount of royalties.

(9) In addition, if specifically requested by the Contracting Officer, the Contractor shall furnish a copy of the current license agreement and an identification of applicable claims of specific patents, copyrights, or other data.

(c) The term "royalties" as used in this clause refers to any costs or charges in the nature of royalties, license fees, patent or license amortization costs, or the like, for the use of or for rights in patents and patent applications in connection with performing this contract or any subcontract hereunder.  The term also includes any costs or charges associated with the access to, use of, or other right pertaining to data that is represented to be proprietary and is related to the performance of this contract or subcontracts, or the copying of such data or data that is copyrighted.

(d) The Contractor must furnish to the Contracting Officer, before final payment under this contract, a statement of royalties paid or required to be paid in connection with performing this contract and subcontracts hereunder.

(e) The Contractor is compensated for any royalties reported under paragraph (c) of this clause, only to the extent that such royalties were included in the contract price and are determined by the Contracting Officer to be properly chargeable to the Government and allocable to the contract.

(f) The Contracting Officer shall reduce the contract price to the extent any royalties that are included in the contract price are not, in fact, paid by the Contractor or are determined by the Contracting Officer not to be properly chargeable to the Government and allocable to the contract.  The Contractor agrees to repay or credit the Government accordingly, as the Contracting Officer directs.  Regardless of prior DOE approval of any individual payments or royalties, DOE may contest at any time the enforceability, validity, scope of, or title to, a patent or the proprietary nature of data pursuant to which a royalty or other payment is to be or has been made.

(g) If at any time within 3 years after final payment under this contract, the Contractor for any reason is relieved in whole or in part from the payment of the royalties included in the final contract price as adjusted pursuant to paragraph (d) of this clause, the Contractor must promptly notify the Contracting Office of that fact and must promptly reimburse the Government in a corresponding amount.

(h) The Contractor agrees to include, and require inclusion of, this clause, including this paragraph (f), suitably modified to identify the parties in any subcontract at any tier in which the amount of royalties reported during negotiation of the subcontract exceeds $250.

H.40
PERFORMANCE OF WORK AT DOE FACILITIES AND SITES OTHER THAN WIPP (M020)

When performing work under this Contract at DOE facilities and sites other than the Waste Isolation Pilot Plant (WIPP), the Contractor shall comply with and follow the List of Applicable Directives set forth in Part III, Section J, Attachment H, of the Contract and any additional directives which have been established for the DOE Prime Contractor at the DOE facility/site and that are applicable to the work being performed and to associated hazards at the particular facility or site.
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