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MS     (     )
FAR (48 CFR) 53.243

1. Section B, Subsection B.2, ESTIMATED COST, MAXIMUM AVAILABLE FEE, AND AVAILABLE FEE, is hereby deleted and replaced with the following new Subsection B.2:

B.2
ESTIMATED COST, MAXIMUM AVAILABLE FEE, AND AVAILABLE FEE

(a)
Estimated Cost

(1)
The transition period (February 1, 2001 through January 31, 2001) will be performed at no cost to the Government.  There will be no fee paid for the transition period.

(2)
The Estimated Cost of the Fiscal Year (FY) 2001 period of performance is $67,266,000.

(b)
Fee:

(1)
The Estimated Fee Base as defined in Department of Energy Acquisition Regulations (DEAR) 970.15 for each year of the contract, including Option Periods, is $91,875,000.  The Maximum Available Fee for the term of this contract (February 01, 2001 through September 30, 2005) is hereby established as $31,915,000.  The Maximum Available Fee for the Option Periods is $34,200,000.

(2) The Maximum Available Fee for the five-year term of this contract is based on a calculated fee for FY2001 of $4,555,000 and a calculated fee of $6,840,000 for FY 2002 through FY 2005.  The Maximum Available Fee for the Option Periods is based on a calculated fee of $6,840,000 for FY 2006 through FY 2010.

(3) For the purpose of determining adjustments to fee, the fee amount of $6,840,000 shall serve as the Maximum Available Fee for FY 2002 – FY 2005 and Option Periods FY 2006 – FY 2010 unless the Estimated Fee Base for a given fiscal year deviates by more than plus or minus 15% from the Estimated Fee Base set forth. in (b)(1) above.

(4)
In the event the Estimated Fee Base deviates for any fiscal year more than plus or minus 15% from the Estimated Fee Base (set forth in (b)(1) above), the Contractor agrees to negotiate with the U.S. Department of Energy (DOE) an equitable adjustment to the Maximum Available Fee amount to reflect the impact of such deviation.  The new Maximum Available Fee for that fiscal year will be the amount calculated by DOE in accordance with DEAR 970.15 (consistent with the FY 2001 fee computation methodology), multiplied by 95%.  The Maximum Available Fee for the five-year term or Option Periods will be adjusted as a result of any yearly adjustment.  In the event the parties are unable to reach agreement on the Maximum Available Fee amount, the Government reserves the right to unilaterally establish the Maximum Available Fee amount.

(5)
The Available Fee for FY 2001 - FY 2005 and Option Periods FY 2006 – FY 2010 will be negotiated annually (or any other period as may be mutually agreed to between the parties) between the Contractor and the Government.  The Available Fee will be equal to or less than the Maximum Available Fee set forth in (b)(1) above.  The Available Fee shall be established considering the level of complexity, difficulty, cost effectiveness, and risk associated with specific objectives/incentives defined in the Performance Evaluation and Measurement Plan (PEMP), including work which may involve multiple-site taskings/objectives.  Higher or lower levels of complexity, difficulty, cost effectiveness, and risk will correspondingly allow a higher or lower available fee.  In the event the parties are unable to reach agreement on the Available Fee amount, the Government reserves the right to unilaterally establish the Available Fee amount.  Available Fee will be that fee set forth in the PEMP and available for the Contractor to earn through successful performance.  

(6)
Multiple-year Performance Based Incentives (PBIs) shall be utilized as defined in the PEMP.  The Maximum Available Fee for the five-year term ($31,915,000) shall be available for Multiple-year and annual PBIs.  The Maximum Available Fee for the five-year term will be allocated and made available for earning by the Contractor during the contract term through assignment of fee to PBIs.  An “unallocated” pool of fee will be maintained to account for fee that has not been assigned to PBIs.  Fee which is unearned by the contractor as a result of cancellation or modification of a PBI will be either allocated to another PBI or placed in the unallocated fee pool for future allocation.  As part of the annual fee negotiations, the parties agree to in good faith allocate the unallocated fee to meaningful work efforts during the term of the contract.  Fee from the PBIs which is unearned due to nonperformance of the performance incentive requirements set forth in the PEMP shall not be returned to the unallocated fee pool but shall be forfeited.
(7)
Modification to a PBI is defined to include, but not be limited to: date extensions, quantity/quality changes, work scope replacement, any requirements changes, baseline changes, or cancellation in total or in part.  Requirements should not be relaxed unless changes are clearly outside the control of the Contractor, or if such relaxation is determined to be in the interest of the government.  Baseline Change control procedures shall be followed to change PBIs.

Changes to PBIs may be negotiated in the following circumstances:

-
In the event of legal or regulatory action by a State or Federal agency, or any intervening party, that prevents the achievement of a performance measure;

-
An event or condition comes into force that prevents the Contractor from performing or achieving a specific performance measure, when such events or conditions are outside the control of the Contractor.


(8)
There will be no base fee under this Contract.

2. Section J, Appendix F, Key Personnel, is hereby modified to change the name of the General Manager from Henry F. (Hank) Herrera to John Lee.

3.
The Contractors address is hereby changed to:  P.O. Box 2078, Carlsbad, NM  88220
