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The purpose of this modification is to incorporate new clauses, and replace out-dated clauses 
with the most current versions ofthe clauses. The Special Financial Institution Account 
Agreement is added as Section J, Attachment B. The Small Business Subcontracting Goals for 
Fiscal Year 2011 are added as Section, J Attachment H. The following clauses are added or 
changed by this modification: 

Part I 

H.l 	 REPRESENTATIONS, CERTIFICATIONS AND OTHER STATEMENTS OF THE 
OFFEROR 

H.4 	 SMALL, SMALL DISADVANTAGED, AND WOMEN-OWNED SMALL BUSINESS 
SUBCONTRACTING PLAN 

H.9 ASSIGNMENT OF EXISTING AGREEMENTS AND SUBCONTRACTS 

Part II 

1.8 	 FAR 52.203-12 LIMITATION ON PAYMENTS TO INFLUENCE CERTAIN 
FEDERAL TRANSACTIONS (SEP 2007) 

1.10 	 FAR 52.209-6 PROTECTING THE GOVERNMENTS INTEREST WHEN 
SUBCONTRACTING WITH CONTRACTORS DEBARRED, SUSPENDED, OR 
PROPOSED FOR DEBARMENT. (SEP 2006) 

1.15 	 FAR 52.217-9 OPTION TO EXTEND THE TERM OF THE CONTRACT (MAR 2000) 

1.16 	 FAR 52.219-4 NOTICE OF PRICE EVALUATION PREFERENCE FOR HUB ZONE 
SMALL BUSINESS CONCERNS (JUL 2005) 

1.18 	 FAR 52.219-9 SMALL BUSINESS SUBCONTRACTING PLAN (JUL 2010) 

1.20 	 FAR 52.219-25 SMALL DISADVANTAGED BUSINESS PARTICIPATION 
PROGRAM-DISADVANTAGED STATUS AND REPORTING (APR 2008) 
(DEVIA TION) 

1.23 	 FAR 52.222-4 CONTRACT WORK HOURS AND SAFETY STANDARDS ACT -
OVERTIME COMPENSATION. (JUL 2005) 

1.26 	 FAR 52.222-26 EQUAL OPPORTUNITY (MAR 2007) 1.27 FAR 52.222-29 
NOTIFICATION OF VISA DENIAL (JUNE 2003) 

1.31 	 FAR 52.223-3 HAZARDOUS MATERIAL IDENTIFICATION AND MATERIAL 
SAFETY DATA (JAN 1997) ALTERNATE I (JUL 1995) 

1.32 	 FAR 52.223-5 POLLUTION PREVENTION AND RIGHT-TO-KNOW 
INFORMATION (AUG 2003) (AS MODIFIED BY DOE ACQUISITION LETTER 
2008-5) 

1.37 	 FAR 52.225-1 BUY AMERICAN ACT - SUPPLIES (FEB 2009) 

1.43 	 FAR 52.227-10 FILING OF PATENT APPLICATIONS - CLASSIFIED SUBJECT 
MATTER (DEC 2007) 
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Part II (con't) 

1.46 FAR 52.230-6 ADMINISTRATION OF COST ACCOUNTING STANDARDS (JUN 
2010) 

1.47 FAR 52.232-17 INTEREST (OCT 2008) 

1.59 FAR 52.244-6 SUBCONTRACTS FOR COMMERCIAL ITEMS (JUN 2010) 

1.60 FAR 52.247-1 COMMERCIAL BILL OF LADING NOTATIONS (FEB 2006) 

1.66 FAR 52.251-1 GOVERNMENT SUPPLY SOURCES (AUG 2010) 

1.75 DEAR 952.209-72 ORGANIZATIONAL CONFLICTS OF INTEREST (AUG 
2009)(AL TERNA TE I) 

I.78 RESERVED 

1.81 DEAR 952.204-75 PUBLIC AFFAIRS (DEC 2000) 

1.83 DEAR 952.251-70 CONTRACTOR EMPLOYEE TRAVEL DISCOUNTS (AUG 2009) 

1.87 DEAR 970.5243-1 CHANGES (DEC 2000) 

1.90 FAR 52.222-40 NOTIFICATION OF EMPLOYEE RIGHTS UNDER THE NATIONAL 
LABOR RELATIONS ACT (JULY 2010) 

1.91 FAR 52.204-11 AMERICAN RECOVERY AND REINVESTMENT ACT
REPORTING REQUIREMENTS 

1.92 FAR 52.223-2 AFFIRMATIVE PROCUREMENT OF BIOBASED PRODUCTS 
UNDER SERVICE AND CONSTRUCTION CONTRACTS (DEC 2007) 

1.93 FAR 52.223-15 ENERGY EFFICIENCY IN ENERGY-CONSUMING PRODUCTS 
(DEC 2007) 

1.94 FAR 52.223-17 AFFIRMATIVE PROCUREMENT OF EPA-DESIGNATED ITEMS IN 
SERVICE AND CONSTRUCTION CONTRACTS (MAY 2008) 

1.95 FAR 52.223-10 WASTE REDUCTION PROGRAM (AUG 2000) 

1.96 FAR 52.204-10 REPORTING EXECUTIVE COMPENSATION AND FIRST-TIER 
SUBCONTRACT AWARDS (JUL201O) 

1.123 FAR 52.203-13 CONTRACTOR CODE OF BUSINESS ETHICS AND CONDUCT 
(APR 2010) 

1.126 DEAR 970.5203-2 PERFORMANCE IMPROVEMENT AND COLLABORATION 
(MAY 2006) 

1.123 FAR 52.203-13 CONTRACTOR CODE OF BUSINESS ETHICS AND CONDUCT 
(APR 2010) 

1.126 DEAR 970.5203-2 PERFORMANCE IMPROVEMENT AND COLLABORATION 
(MAY 2006) 

1.127 DEAR 970.5226-3 COMMUNITY COMMITMENT (DECEMBER 2000) 
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Part II (con't) 

1.130 FAR 52.222-6 DAVIS-BACON ACT (JUL 2005) 

1.132 FAR 52.222-8 PAYROLLS AND BASIC RECORDS (JUN 2010) 

1.133 FAR 52.222-9 APPRENTICES AND TRAINEES (JUL 2005) 

1.135 FAR 52.222-11 SUBCONTRACTS (LABOR STANDARDS (JUL 2005) 

1.146 DEAR 970.5203-1 MANAGEMENT CONTROLS (JUN 2007) 

Part III 

SECTION J, ATTACHMENT B 

SECTION J, ATTACHMENT H 

Clauses and Attachments are attached to this modification. 

End Modification 
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CLAUSE CHANGES AND ADDITIONS 

H.I 	 REPRESENTATIONS, CERTIFICATIONS AND OTHER STATEMENTS OF THE 
OFFEROR 

The Representations, Certifications, and Other Statements of the Offeror, dated 
September 9,2010, for this contract are, by reference, hereby incorporated in and made a 
part of this contract. 

H.4 	 SMALL, SMALL DISADVANTAGED, AND WOMEN-OWNED SMALL 
BUSINESS SUBCONTRACTING PLAN 

The "master" Small, Small Disadvantaged, and Women-Owned Small Business 
Subcontracting Plan with goals for the period October 1,2000, through September 30, 
2005, submitted by the Contractor consistent with the provisions of the clause entitled, 
"Small Business Subcontracting Plan" in Section I, and approved by the CO on June 11, 
2010, is incorporated in and made a material part of this contract as Attachment C in 
Section J. Prior to the beginning of each FY, the Contractor shall also submit an "annual" 
subcontracting plan which shall establish subcontracting goals as described in paragraph 
(d)(1) and (2) of the clause entitled "Small Business Subcontracting Plan" in Section I, to 
remain in effect for each FY. The annual plan shall be reviewed for approval by the CO 
and shall be incorporated by reference as a material part of this contract. (The first 
"annual" subcontracting plan will cover the period from October 1, 2000, through 
September 30,2001). 

H.9 	 ASSIGNMENT OF EXISTING AGREEMENTS AND SUBCONTRACTS 

(a) 	 On November 1,2000, existing agreements and subcontracts entered into by the 
incumbent Contractor under Contract No. DE-AC05-840R21400 shall be assigned 
to the successor Contractor. The agreements and subcontracts shall include but not 
be limited to all subcontracts and purchase orders: memorandums of agreement; 
memorandums of understanding; CRADA; licenses; agreements with domestic and 
foreign research organizations, agreements with universities and colleges; 
agreements with local and state governments; partnership agreements; user 
agreements, financial (banking) account agreement; and other similar agreements. 

(b) 	 The terms and conditions of these agreements and subcontracts, as they exist when 
assigned, shall remain in full force and effect unless modified by the Contractor and 
the agreement participant(s) or the Contractor and the Subcontractor. 

(c) 	 On November 1,2000, a subcontract SE-CMOOIC with MK Ferguson was assigned 
to B&W Y-12 from the predecessor M&O contractor. This subcontract included 
the M&O work previously performed under DOE prime contract DE-AC05
000R21900. MK Ferguson is no longer in business. Y-12 has been directed to 
coordinate and reimburse workman's compensation claims for work that occurred 
under MK Ferguson's DOE prime contract and the subsequent subcontract. These 
claims shall be coordinated with the DOE contractors who manage the East 
Tennessee Technical Park (K-25 under the MKF prime contract) and Oak Ridge 
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National Laboratory. Remuneration is shared by NNSA, DOE EM and DOE SC as 
agreed by NNSA and DOE. 

(d) 	 The Statement of Work under contract line item (CLIN) 003 of contract DE-AC05
070R23027 awarded as a DOE prime contract to SCI Consulting Services Inc. was 
assigned to B&W Y-12 to administer during April 2010. B&W Y-12 is to 
recognize the SCI proposal, pricing, and representations and certifications but 
renegotiate the terms and conditions to make SCI a subcontract for the duration of 
its original prime contract. 

1.8 	 FAR 52.203-12 LIMITATION ON PAYMENTS TO INFLUENCE CERTAIN 
FEDERAL TRANSACTIONS (SEP 2007) 

A. Definitions. As used in this clause

"Agency" means executive agency as defined in Federal Acquisition Regulation 

(FAR) 2.101. 


"Covered Federal action" means any of the following Federal actions: 


(1) 	 Awarding any Federal contract. 


(2) 	 Making any Federal grant. 


(3) 	 Making any Federal loan. 


(4) 	 Entering into any cooperative agreement. 


(5) 	 Extending, continuing, renewing, amending, or modifying any Federal contract, 
grant, loan, or cooperative agreement. 

"Indian tribe" and "tribal organization" have the meaning provided in section 4 of the 
Indian Self-Determination and Education Assistance Act (25 U.S.C.450B) and 
include Alaskan Natives. 

"Influencing or attempting to influence" means making, with the intent to influence, 
any communication to or appearance before an officer or employee of any agency, a 
Member of Congress, an officer or employee of Congress, or an employee of a 
Member of Congress in connection with any covered Federal action. 

"Local government" means a unit of government in a State and, if chartered, 
established, or otherwise recognized by a State for the performance of a governmental 
duty, including a local public authority, a special district, an intrastate district, a 
council of governments, a sponsor group representative organization, and any other 
instrumentality of a local government. 

"Officer or employee of an agency" includes the following individuals who are 
employed by an agency: 

(1) 	 An individual who is appointed to a position in the Government under Title 5, 
United States Code, including a position under a temporary appointment. 

(2) 	 A member of the uniformed services, as defined in subsection 101(3), Title 37, 
United States Code. 
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(3) 	 A special Government employee, as defined in section 202, Title 18, United 
States Code. 

(4) 	 An individual who is a member of a Federal advisory committee, as defined by 
the Federal Advisory Committee Act, Title 5, United States Code, appendix 2. 

"Person" means an individual, corporation, company, association, authority, firm, 
partnership, society, State, and local government, regardless of whether such entity is 
operated for profit, or not for profit. This term excludes an Indian tribe, tribal 
organization, or any other Indian organization eligible to receive Federal contracts, 
grants, cooperative agreements, or loans from an agency, but only with respect to 
expenditures by such tribe or organization that are made for purposes specified in 
paragraph (B) of this clause and are permitted by other Federal law. 

"Reasonable compensation" means, with respect to a regularly employed officer or 
employee of any person, compensation that is consistent with the normal 
compensation for such officer or employee for work that is not furnished to, not 
funded by, or not furnished in cooperation with the Federal Government. 

"Reasonable payment" means, with respect to professional and other technical 
services, a payment in an amount that is consistent with the amount normally paid for 
such services in the private sector. 

"Recipient" includes the Contractor and all subcontractors. This term excludes an 
Indian tribe, tribal organization, or any other Indian organization eligible to receive 
Federal contracts, grants, cooperative agreements, or loans from an agency, but only 
with respect to expenditures by such tribe or organization that are made for purposes 
specified in paragraph (B)ofthis clause and are permitted by other Federal law. 

"Regularly employed" means, with respect to an officer or employee of a person 
requesting or receiving a Federal contract, an officer or employee who is employed 
by such person for at least 130 working days within 1 year immediately preceding the 
date of the submission that initiates agency consideration of such person for receipt of 
such contract. An officer or employee who is employed by such person for less than 
130 working days within 1 year immediately preceding the date of the submission 
that initiates agency consideration of such person shall be considered to be regularly 
employed as soon as he or she is employed by such person for 130 working days. 

"State"means a State of the United States, the District of Columbia, or an outlying 
area of the United States, an agency or instrumentality of a State, and multi-State, 
regional, or interstate entity having governmental duties and powers. 

B. 	 Prohibition. 31 U.S.C. 1352 prohibits a recipient of a Federal contract, grant, loan, 
or cooperative agreement from using appropriated funds to pay any person for 
influencing or attempting to influence an officer or employee of any agency, a 
Member of Congress, an officer or employee of Congress, or an employee of a 
Member of Congress in connection with any covered Federal actions. In accordance 
with 31 U.S.C. 1352 the Contractor shall not use appropriated funds to pay any 
person for influencing or attempting to influence an officer or employee of any 
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agency, a Member of Congress, an officer or employee of Congress, or an employee 
of a Member of Congress in connection with the award of this contractor the 
extension, continuation, renewal, amendment, or modification of this contract. 

(1) 	 The term-appropriated funds does not include profit or fee from a covered 
Federal action. 

(2) 	 To the extent the Contractor can demonstrate that the Contractor has sufficient 
monies, other than Federal appropriated funds, the Government will assume that 
theses other monies were spent for any influencing activities that would be 
unallowable ifpaid for with Federal appropriated funds. 

C. 	 Exceptions. The prohibition in paragraph (B) of this clause does not apply under the 
following conditions: 

(1) 	 Agency and legislative liaison by Contractor employees. 

(i) 	 Payment of reasonable compensation made to an officer or employee 
of the Contractor if the payment is for agency and legislative liaison 
activities not directly related to this contract. For purposes of this 
paragraph, providing any information specifically requested by an 
agency or Congress is permitted at any time. 

(ii) 	 Participating with an agency in discussions that are not related to a 
specific solicitation for any covered Federal action, but that concern

(A) The qualities and characteristics (including individual 
demonstrations) of the person's products or services, conditions or 
terms of sale, and service capabilities; or 

(B) The application or adaptation of the person's products or 
services for an agency's use. 

(iii) 	 Providing prior to formal solicitation of any covered Federal action 
any information not specifically requested but necessary for an agency 
to make an informed decision about initiation of a covered Federal 
action; 

(iv) 	 Participating in technical discussions regarding the preparation of an 
unsolicited proposal prior to its official submission; and 

(v) 	 Making capability presentations prior to formal solicitation of any 
covered Federal action by persons seeking awards from an agency 
pursuant to the provisions of the Small Business Act, as amended by 
Pub. L. 95-507, and subsequent amendments. 

(2) 	 Professional and technical services. 

(i) 	 A payment of reasonable compensation made to an officer or 
employee of a person requesting or receiving a covered Federal action 
or an extension, continuation, renewal, amendment, or modification of 
a covered Federal action, if payment is for professional or technical 
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services rendered directly in the preparation, submission, or 
negotiation of any bid, proposal, or application for that Federal action 
or for meeting requirements imposed by or pursuant to law as a 
condition for receiving that Federal action. 

(ii) 	 Any reasonable payment to a person, other than an officer or employee 
of a person requesting or receiving a covered Federal action or an 
extension, continuation, renewal, amendment, or modification of a 
covered Federal action if the payment is for professional or technical 
services rendered directly in the preparation, submission, or 
negotiation of any bid, proposal, or application for that Federal action 
or for meeting requirements imposed by or pursuant to law as a 
condition for receiving that Federal action. Persons other than officers 
or employees of a person requesting or receiving a covered Federal 
action include consultants and trade associations. 

(iii) 	 As used in this paragraph (c )(2), "professional and technical services" 
are limited to advice and analysis directly applying any professional or 
technical discipline (for examples, see FAR 3.803(a)(2)(iii)). 

(iv) 	 Requirements imposed by or pursuant to law as a condition for 
receiving a covered Federal award include those required by law or 
regulation and any other requirements in the actual award documents. 

(3) 	 Only those communications and services expressly authorized by paragraphs 
(c)(1) and (2) of this clause are permitted. 

D. Disclosure. 

(1) 	 If the Contractor did not submit OMB Standard Form LLL, Disclosure of 
Lobbying Activities, with its offer, but registrants under the Lobbying 
Disclosure Act of 1995 have subsequently made a lobbying contact on behalf of 
the Contractor with respect to this contract, the Contractor shall complete and 
submit OMB Standard Form LLL to provide the name of the lobbying 
registrants, including the individuals performing the services. 

(2) 	 If the Contractor did submit OMB Standard Form LLL disclosure pursuant to 
paragraph (d) of the provision at FAR 52.203-11, Certification and Disclosure 
Regarding Payments to Influence Certain Federal Transactions, and a change 
occurs that affects Block 10 of the OMB Standard Form LLL (name and address 
oflobbying registrant or individuals performing services), the Contractor shall, 
at the end of the calendar quarter in which the change occurs, submit to the 
Contracting Officer within 30 days an updated disclosure using OMB Standard 
Form LLL. 

E. Penalties. 

(1) 	 Any person who makes an expenditure prohibited under paragraph (B) of this 
clause or who fails to file or amend the disclosure to be filed or amended by 
paragraph (d) of this clause shall be subject to civil penalties as provided for by 
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31 U.S.C.1352. An imposition of a civil penalty does not prevent the 
Government from seeking any other remedy that may be applicable. 

(2) 	 Contractors may rely without liability on the representation made by their 
subcontractors in the certification and disclosure form. 

F. 	 Cost allowability. Nothing in this clause makes allowable or reasonable any costs 
which would otherwise be unallowable or unreasonable. Conversely, costs made 
specifically unallowable by the requirements in this clause will not be made allowable 
under any other provision. 

G. 	 Subcontracts. 

(1) 	 The Contractor shall obtain a declaration, including the certification and 
disclosure in paragraphs (c) and (d) of the provision at FAR 52.203-11, 
Certification and Disclosure Regarding Payments to Influence Certain Federal 
Transactions, from each person requesting or receiving a subcontract exceeding 
$100,000 under this contract. The Contractor or subcontractor that awards the 
subcontract shall retain the declaration. 

(2) 	 A copy of each subcontractor disclosure form (but not certifications) shall be 
forwarded from tier to tier until received by the prime Contractor. The prime 
Contractor shall, at the end of the calendar quarter in which the disclosure form 
is submitted by the subcontractor, submit to the Contracting Officer within 30 
days a copy of all disclosures. Each subcontractor certification shall be retained 
in the subcontract file of the awarding Contractor. 

(3) 	 The Contractor shall include the substance of this clause, including this 
paragraph (g), in any subcontract exceeding $100,000. 

(End of Clause) 

I.10 	 FAR 52.209-6 PROTECTING THE GOVERNMENTS INTEREST WHEN 
SUBCONTRACTING WITH CONTRACTORS DEBARRED, 
SUSPENDED, OR PROPOSED FOR DEBARMENT. (SEP 
2006) 

A. 	 The Government suspends or debars Contractors to protect the Government's 
interests. The Contractor shall not enter into any subcontract in excess of $30,000 
with a Contractor that is debarred, suspended, or proposed for debarment unless there 
is a compelling reason to do so. 

B. 	The Contractor shall require each proposed first-tier subcontractor, whose subcontract 
will exceed $30,000, to disclose to the Contractor, in writing, whether as of the time 
of award of the subcontract, the subcontractor, or its principals, is or is not debarred, 
suspended, or proposed for debarment by the Federal Government. 

C. 	 A corporate officer or a designee of the Contractor shall notify the Contracting 
Officer, in writing, before entering into a subcontract with a party that is debarred, 
suspended, or proposed for debarment (see FAR 9.404 for information on the 
Excluded Parties List System). The notice must include the following: 
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(1) 	 The name of the subcontractor. 

(2) 	 The Contractor's knowledge of the reasons for the subcontractor being in the 
Excluded Parties List System. 

(3) 	 The compelling reason(s) for doing business with the subcontractor 
notwithstanding its inclusion in the Excluded Parties List System. 

(4) 	 The systems and procedures the Contractor has established to ensure that it is 
fully protecting the Government's interests when dealing with such 
subcontractor in view of the specific basis for the party's debarment, 
suspension, or proposed debarment. 

(End of Clause) 

1.15 FAR 52.217-9 	 OPTION TO EXTEND THE TERM OF THE CONTRACT 
(MAR 2000) 

(a) The Government may extend the term of this contract by written notice to the 
Contractor within 30 days of contract expiration; provided that the Government gives 
the Contractor a preliminary written notice of its intent to extend at least 60 days 
before the contract expires. The preliminary notice does not commit the Government 
to an extension. 

(b) If the Government exercises this option, the extended contract shall be considered to 
include this option clause. 

(c) The total duration of this contract, including the exercise of any options under this 
clause, shall not exceed 11 years and 6 months. 

1.16 	 FAR 52.219-4 NOTICE OF PRICE EVALUATION PREFERENCE FOR 
HUBZONE SMALL BUSINESS CONCERNS (JUL 2005) 

A. 	 Definition. HUB Zone small business concern, as used in this clause, means a small 
business concern that appears on the List of Qualified HUB Zone Small Business 
Concerns maintained by the Small Business Administration. 

B. 	 Evaluation preference. 

(1) 	 Offers will be evaluated by adding a factor of 10 percent to the price of all 
offers, except

(i) 	 Offers from HUB Zone small business concerns that have not waived 
the evaluation preference; and 

(ii) 	 Otherwise successful offers from small business concerns. 

(2) 	 The factor of 10 percent shall be applied on a line item basis or to any group of 
items on which award may be made. Other evaluation factors described in the 
solicitation shall be applied before application of the factor. 

(3) 	 A concern that is both a HUB Zone small business concern and a small 
disadvantaged business concern will receive the benefit ofboth the HUB Zone 
small business price evaluation preference and the small disadvantaged business 
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price evaluation adjustment (see FAR clause 52.219-23). Each applicable price 
evaluation preference or adjustment shall be calculated independently against an 
offeror's base offer. These individual preference amounts shall be added 
together to arrive at the total evaluated price for that offer. 

C. 	 Waiver ofevaluation preference. A HUBZone small business concern may elect to 
waive the evaluation preference, in which case the factor will be added to its offer for 
evaluation purposes. The agreements in paragraph (d) of this clause do not apply if 
the offeror has waived the evaluation preference. 

_ 	 Offer elects to waive the evaluation preference. 

D. 	 Agreement. A HUB Zone small business concern agrees that in the performance of 
the contract, in the case of a contract for 

(1) 	 Services (except construction), at least 50 percent of the cost of personnel for 
contract performance will be spent for employees of the concern or employees 
of other HUBZone small business concerns; 

(2) 	 Supplies (other than procurement from a nonmanufacturer of such supplies), at 
least 50 percent of the cost of manufacturing, excluding the cost of materials, 
will be performed by the concern or other HUB Zone small business concerns; 

(3) 	 General construction, at least 15 percent of the cost of the contract performance 
incurred for personnel will be spent on the concern's employees or the 
employees of other HUB Zone small business concerns; or 

(4) 	 Construction by special trade contractors, at least 25 percent of the cost of the 
contract performance incurred for personnel will be spent on the concern's 
employees or the employees of other HUB Zone small business concerns. 

E. 	 A HUB Zone joint venture agrees that in the performance of the contract, the 
applicable percentage specified in paragraph (d) of this clause will be performed by 
the HUB Zone small business participant or participants; 

F. 	 A HUB Zone small business concern nonrnanufacturer agrees to furnish in performing 
this contract only end items manufactured or produced by HUB Zone small business 
manufacturer concerns. This paragraph does not apply in connection with 
construction or service contracts. 

(End of clause) 

1.18 FAR 52.219-9 SMALL BUSINESS SUBCONTRACTING PLAN (JUL 2010) 

(a) This clause does not apply to small business concerns. 

(b) Definitions. As used in this clause

"Alaska Native Corporation (ANC)" means any Regional Corporation, Village 
Corporation, Urban Corporation, or Group Corporation organized under the laws of 
the State of Alaska in accordance with the Alaska Native Claims Settlement Act, as 
amended (43 U.S.C. 1601, et seq.) and which is considered a minority and 
economically disadvantaged concern under the criteria at 43 U.S.C. 1626(e)(1). This 
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definition also includes ANC direct and indirect subsidiary corporations, joint 
ventures, and partnerships that meet the requirements of 43 U.S.C. · 1626(e)(2). 

"Commercial item" means a product or service that satisfies the definition of 

commercial item in section 2.101 ofthe Federal Acquisition Regulation. 


"Commercial plan" means a subcontracting plan (including goals) that covers the 
offeror's fiscal year and that applies to the entire production of commercial items sold 
by either the entire company or a portion thereof (e.g., division, plant, or product 
line). 

"Electronic Subcontracting Reporting System (eSRS)" means the Government wide, 
electronic, web-based system for small business subcontracting program reporting. 
The eSRS is located at http://www.esrs.gov. 

"Indian tribe" means any Indian tribe, band, group, pueblo, or community, including 
native villages and native groups (including corporations organized by Kenai, Juneau, 
Sitka, and Kodiak) as defined in the Alaska Native Claims Settlement Act (43 
U.S.C.A. 1601 et seq.), that is recognized by the Federal Government as eligible for 
services from the Bureau ofIndian Affairs in accordance with 25 U.S.c. 1452(c). 
This definition also includes Indian-owned economic enterprises that meet the 
requirements of25 U.S.C. 1452(e). 

"Individual contract plan" means a subcontracting plan that covers the entire contract 
period (including option periods), applies to a specific contract, and has goals that are 
based on the offeror's planned subcontracting in support of the specific contract, 
except that indirect costs incurred for common or joint purposes may be allocated on 
a prorated basis to the contract. 

"Master plan" means a subcontracting plan that contains all the required elements of 
an individual contract plan, except goals, and may be incorporated into individual 
contract plans, provided the master plan has been approved. 

"Subcontract" means any agreement (other than one involving an employer-employee 
relationship) entered into by a Federal Government prime Contractor or subcontractor 
calling for supplies or services required for performance of the contract or 
subcontract. 

(c) The offeror, upon request by the Contracting Officer, shall submit and negotiate a 
subcontracting plan, where applicable, that separately addresses subcontracting with 
small business, veteran-owned small business, service-disabled veteran-owned small 
business, HUB Zone small business concerns, small disadvantaged business, and 
women-owned small business concerns. If the offeror is submitting an individual 
contract plan, the plan must separately address subcontracting with small business, 
veteran-owned small business, service-disabled veteran-owned small business, 
HUBZone small business, small disadvantaged business, and women-owned small 
business concerns, with a separate part for the basic contract and separate parts for 
each option (if any). The plan shall be included in and made a part of the resultant 
contract. The subcontracting plan shall be negotiated within the time specified by the 

http:http://www.esrs.gov
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Contracting Officer. Failure to submit and negotiate the subcontracting plan shall 
make the offeror ineligible for award of a contract. 

(d) The offeror's subcontracting plan shall include the following: 

(1) 	 Goals, expressed in terms of percentages of total planned subcontracting dollars, 
for the use of small business, veteran-owned small business, service-disabled 
veteran-owned small business, HUB Zone small business, small disadvantaged 
business, and women-owned small business concerns as subcontractors. The 
offeror shall include all sub-contracts that contribute to contract performance, 
and may include a proportionate share of products and services that are 
normally allocated as indirect costs. In accordance with 43 U.S.C. 1626: 

(i) 	 Subcontracts awarded to an ANC or Indian tribe shall be counted 
towards the subcontracting goals for small business and small 
disadvantaged business (SDB) concerns, regardless of the size or 
Small Business Administration certification status of the ANC or 
Indian tribe. 

(ii) 	 Where one or more subcontractors are in the subcontract tier between 
the prime contractor and the ANC or Indian tribe, the ANC or Indian 
tribe shall designate the appropriate contractor( s) to count the 
subcontract towards its small business and small disadvantaged 
business subcontracting goals. 

(A) 	 In most cases, the appropriate Contractor is the Contractor that 
awarded the subcontract to the ANC or Indian tribe. 

(B) 	 If the ANC or Indian tribe designates more than one Contractor 
to count the subcontract toward its goals, the ANC or Indian tribe 
shall designate only a portion of the total subcontract award to 
each Contractor. The sum of the amounts designated to various 
Contractors cannot exceed the total value of the subcontract. 

(C) 	 The ANC or Indian tribe shall give a copy of the written 
designation to the Contracting Officer, the prime Contractor, and 
the subcontractors in between the prime Contractor and the ANC 
or Indian tribe within 30 days of the date of the subcontract 
award. 

(D) 	 If the Contracting Officer does not receive a copy of the ANC's 
or the Indian tribe's written designation within 30 days of the 
subcontract award, the Contractor that awarded the subcontract 
to the ANC or Indian tribe will be considered the designated 
Contractor. 

(2) 	 A statement 0[

(i) 	 Total dollars planned to be subcontracted for an individual contract 
plan; or the offeror's total projected sales, expressed in dollars, and the 
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total value of projected subcontracts to support the sales for a 
commercial plan; 

(ii) 	 Total dollars planned to be subcontracted to small business concerns 
(including ANC and Indian tribes); 

(iii) 	 Total dollars planned to be subcontracted to veteran-owned small 
business concerns; 

(iv) 	 Total dollars planned to be subcontracted to service-disabled veteran
owned small business; 

(v) 	 Total dollars planned to be subcontracted to HUBZone small business 
concerns; 

(vi) 	 Total dollars planned to be subcontracted to small disadvantaged 
business concerns (including ANCs and Indian tribes); and 

(vii) 	 Total dollars planned to be subcontracted to women-owned small 
business concerns. 

(3) 	 A description of the principal types of supplies and services to be subcontracted, 
and an identification of the types planned for subcontracting to-

(i) 	 Small business concerns; 

(ii) 	 Veteran-owned small business concerns; 

(iii) 	 Service-disabled veteran-owned small business concerns; 

(iv) 	 HUB Zone small business concerns; 

(v) 	 Small disadvantaged business concerns; and 

(vi) 	 Women-owned small business concerns. 

(4) 	 A description of the method used to develop the subcontracting goals in 
paragraph (d)(I) of this clause. 

(5) 	 A description of the method used to identify potential sources for solicitation 
purposes (e.g., existing company source lists, the Central Contractor 
Registration database (CCR), veterans service organizations, the National 
Minority Purchasing Council Vendor Information Service, the Research and 
Information Division of the Minority Business Development Agency in the 
Department of Commerce, or small, HUBZone, small disadvantaged, and 
women-owned small business trade associations). A firm may rely on the 
information contained in CCR as an accurate representation of a concern's size 
and ownership characteristics for the purposes of maintaining a small, veteran
owned small, service-disabled veteran-owned small, HUB Zone small, small 
disadvantaged, and women-owned small business source list. Use ofCCR as its 
source list does not relieve a firm of its responsibilities (e.g., outreach, 
assistance, counseling, or publicizing subcontracting opportunities) in this 
clause. 
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(6) 	 A statement as to whether or not the offeror included indirect costs in 
establishing subcontracting goals, and a description of the method used to 
determine the proportionate share of indirect costs to be incurred with

(i) 	 Small business concerns (including ANC and Indian tribes); 

(ii) 	 Veteran-owned small business concerns; 

(iii) 	 Service-disabled veteran-owned small business concerns; 

(iv) 	 HUBZone small business concerns; 

(v) 	 Small disadvantaged business concerns (including ANC and Indian 
tribes); and 

(vi) 	 Women-owned small business concerns. 

(7) 	 The name of the individual employed by the offeror who will administer the 
offeror's subcontracting program, and a description of the duties of the 
individual. 

(8) 	 A description of the efforts the offeror will make to assure that small business, 
veteran-owned small business, service-disabled veteran-owned small business, 
HUB Zone small business, small disadvantaged business, and women-owned 
small business concerns have an equitable opportunity to compete for 
subcontracts. 

(9) 	 Assurances that the offeror will include the clause of this contract entitled 
"Utilization of Small Business Concerns" in all subcontracts that offer further 
subcontracting opportunities, and that the offeror will require all subcontractors 
(except small business concerns) that receive subcontracts in excess of $550,000 
($1,000,000 for construction of any public facility) with further subcontracting 
possibilities to adopt a subcontracting plan that complies with the requirements 
of this clause. 

(10) 	 Assurances that the offeror will 

(i) 	 Cooperate in any studies or surveys as may be required; 

(ii) 	 Submit periodic reports so that the Government can determine the 
extent of compliance by the offeror with the subcontracting plan; 

(iii) 	 Submit the Individual Subcontract Report (ISR) and/or the Summary 
Subcontract Report (SSR), in accordance with paragraph (1) of this 
clause using the Electronic Subcontracting Reporting System (eSRS) 
at http://www.esrs.gov. The reports shall provide information on 
subcontract awards to small business concerns (including ANCs and 
Indian tribes that are not small businesses), veteran-owned small 
business concerns, service-disabled veteran-owned small business 
concerns, HUB Zone small business concerns, small disadvantaged 
business concerns (including ANCs and Indian tribes that have not 
been certified by the Small Business Administration as small 

http:http://www.esrs.gov
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disadvantaged businesses), women-owned small business concerns, 
and Historically Black Colleges and Universities and Minority 
Institutions. Reporting shall be in accordance with this clause, or as 
provided in agency regulations; 

(iv) 	 Ensure that its subcontractors with subcontracting plans agree to 
submit the ISR and/or the SSR using eSRS; 

(v) 	 Provide its prime contract number, its DUNS number, and the e-mail 
address ofthe offeror's official responsible for acknowledging receipt 
of or rejecting the ISRs, to all first-tier subcontractors with 
subcontracting plans so they can enter this information into the eSRS 
when submitting their ISRs; and 

(vi) 	 Require that each subcontractor with a subcontracting plan provide the 
prime contract number, its own DUNS number, and the e-mail address 
of the subcontractor's official responsible for acknowledging receipt of 
or rejecting the ISRs, to its subcontr<\ctors with subcontracting plans. 

(11) 	 A description of the types of records that will be maintained concerning 
procedures that have been adopted to comply with the requirements and goals in 
the plan, including establishing source lists; and a description of the offeror's 
efforts to locate small business, veteran-owned small business, service-disabled 
veteran-owned small business, HUBZone small business, small disadvantaged 
business, and women-owned small business concerns and award subcontracts to 
them. The records shall include at least the following (on a plant-wide or 
company-wide basis, unless otherwise indicated): 

(i) 	 Source lists (e.g., CCR), guides, and other data that identify small 
business, veteran-owned small business, service-disabled veteran
owned small business, HUB Zone small business, small disadvantaged 
business, and women-owned small business concerns. 

(ii) 	 Organizations contacted in an attempt to locate sources that are small 
business, veteran-owned small business, service-disabled veteran
owned small business, HUB Zone small business, small disadvantaged 
business, or women-owned small business concerns. 

(iii) 	 Records on each subcontract solicitation resulting in an award of more 
than $100,000, indicating

(A) 	 Whether small business concerns were solicited and, ifnot, why 
not; 

(B) 	 Whether veteran-owned small business concerns were solicited 
and, if not, why not; 

(C) 	 Whether service-disabled veteran-owned small business concerns 
were solicited and, ifnot, why not; 
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(D) 	 Whether HUBZone small business concerns were solicited and, 
if not, why not; 

(E) 	 Whether small disadvantaged business concerns were solicited 
and, if not, why not; 

(F) 	 Whether women-owned small business concerns were solicited 
and, if not, why not; and 

(G) 	 If applicable, the reason award was not made to a small business 
concern. 

(iv) 	 Records of any outreach efforts to contact

(A) 	 Trade associations; 

(B) 	 Business development organizations; 

(C) 	 Conferences and trade fairs to locate small, HUB Zone small, 
small disadvantaged, and women-owned small business sources; 
and 

(D) 	 Veterans service organizations. 

(v) 	 Records of internal guidance and encouragement provided to buyers 
through

(A) 	 Workshops, seminars, training, etc.; and 

(B) 	 Monitoring performance to evaluate compliance with the 
program's requirements. 

(vi) 	 On a contract-by-contract basis, records to support award data 
submitted by the offeror to the Government, including the name, 
address, and business size of each subcontractor. Contractors having 
commercial plans need not comply with this requirement. 

(e) In order to effectively implement this plan to the extent consistent with efficient 
contract performance, the Contractor shall perform the following functions: 

(1) 	 Assist small business, veteran-owned small business, service-d.isabled veteran
owned small business, HUB Zone small business, small disadvantaged business, 
and women-owned small business concerns by arranging solicitations, time for 
the preparation of bids, quantities, specifications, and delivery schedules so as 
to facilitate the participation by such concerns. Where the Contractor's lists of 
potential small business, veteran-owned small business, service-disabled 
veteran-owned small business, HUBZone small business, small disadvantaged 
business, and women-owned small business subcontractors are excessively 
long, reasonable effort shall be made to give all such small business concerns an 
opportunity to compete over a period of time. 

(2) 	 Provide adequate and timely consideration of the potentialities of small 
business, veteran-owned small business, service-disabled veteran-owned small 
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business, HUB Zone small business, small disadvantaged business, and women
owned small business concerns in all "make-or-buy" decisions. 

(3) 	 Counsel and discuss subcontracting opportunities with representatives of small 
business, veteran-owned small business, service-disabled veteran-owned small 
business, HUBZone small business, small disadvantaged business, and women
owned small business firms. 

(4) 	 Confirm that a subcontractor representing itself as a HUBZone small business 
concern is identified as a certified HUB Zone small business concern by 
accessing the Central Contractor Registration (CCR) database or by contacting 
SBA. 

(5) 	 Provide notice to subcontractors concerning penalties and remedies for 
misrepresentations of business status as small, veteran-owned small business, 
HUB Zone small, small disadvantaged, or women-owned small business for the 
purpose of obtaining a subcontract that is to be included as part or all of a goal 
contained in the Contractor's subcontracting plan. 

(t) 	A master plan on a plant or division-wide basis that contains all the elements required 
by paragraph (d) of this clause, except goals, may be incorporated by reference as a 
part of the subcontracting plan required of the offeror by this clause; provided

(1) 	 The master plan has been approved; 

(2) 	 The offeror ensures that the master plan is updated as necessary and provides 
copies of the approved master plan, including evidence of its approval, to the 
Contracting Officer; and 

(3) 	 Goals and any deviations from the master plan deemed necessary by the 
Contracting Officer to satisfy the requirements of this contract are set forth in 
the individual subcontracting plan. 

(g) A commercial plan is the preferred type of subcontracting plan for contractors 
furnishing commercial items. The commercial plan shall relate to the offeror's 
planned subcontracting generally, for both commercial and Government business, 
rather than solely to the Government contract. Once the Contractor's commercial 
plan has been approved, the Government will not require another subcontracting plan 
from the same Contractor while the plan remains in effect, as long as the product or 
service being provided by the Contractor continues to meet the definition of a 
commercial item. A Contractor with a commercial plan shall comply with the 
reporting requirements stated in paragraph (d)(lO) of this clause by submitting one 
SSR in eSRS for all contracts covered by its commercial plan. This report shall be 
acknowledged or rejected in eSRS by the Contracting Officer who approved the plan. 
This report shall be submitted within 30 days after the end of the Government's fiscal 
year. 

(h) Prior compliance of the offeror with other such subcontracting plans under previous 
contracts will be considered by the Contracting Officer in determining the 
responsibility of the offeror for award of the contract. 
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(i) 	 A contract may have no more than one plan. When a modification meets the criteria 
in 19.702 for a plan, or an option is exercised, the goals associated with the 
modification or option shall be added to those in the existing subcontract plan. 

(j) 	Subcontracting plans are not required from subcontractors when the prime contract 
contains the clause at 52.212-5, Contract Terms and Conditions Required to 
Implement Statutes or Executive Orders-Commercial Items, or when the 
subcontractor provides a commercial item subject to the clause at 52.244-6, 
Subcontracts for Commercial Items, under a prime contract. 

(k) The failure of the Contractor or subcontractor to comply in good faith with

(1) 	 The clause of this contract entitled "Utilization Of Small Business Concerns;" 
or 

(2) 	 An approved plan required by this clause, shall be a material breach of the 
contract. 

(1) 	 The Contractor shall submit ISRs and SSRs using the web-based eSRS at 
http://www.esrs.gov. Purchases from a corporation, company, or subdivision that is 
an affiliate of the prime Contractor or subcontractor are not included in these reports. 
Subcontract award data reported by prime Contractors and subcontractors shall be 
limited to awards made to their immediate next-tier subcontractors. Credit cannot be 
taken for awards made to lower tier subcontractors, unless the Contractor or 
subcontractor has been designated to receive a small business or small disadvantaged 
business credit from an ANC or Indian Tribe. Only subcontracts involving 
performance in the United States or its outlying areas should be included in these 
reports with the exception of subcontracts under a contract awarded by the State 
Department or any other agency that has statutory or regulatory authority to require 
subcontracting plans for subcontracts performed outside the United States and its 
outlying areas. 

(1) 	 ISR. This report is not required for commercial plans. The report is required for 
each contract containing an individual subcontract plan. 

(i) 	 The report shall be submitted semi-annually during contract 
performance for the periods ending March 31 and September 30. A 
report is also required for each contract within 30 days of contract 
completion. Reports are due 30 days after the close of each reporting 
period, unless otherwise directed by the Contracting Officer. Reports 
are required when due, regardless of whether there has been any 
subcontracting activity since the inception of the contract or the 
previous reporting period. 

(ii) 	 When a subcontracting plan contains separate goals for the basic 
contract and each option, as prescribed by FAR 19.704( c), the dollar 
goal inserted on this report shall be the sum of the base period through 
the current option; for example, for a report submitted after the second 

http:http://www.esrs.gov
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option is exercised, the dollar goal would be the sum of the goals for 
the basic contract, the first option, and the second option. 

(iii) The authority to acknowledge receipt or reject the ISR resides

(A) In the case of the prime Contractor, with the Contracting Officer; 
and 

(B) In the case of a subcontract with a subcontracting plan, with the 
entity that awarded the subcontract. 

(2) SSR. 

(i) Reports submitted under individual contract plans

(A) This report encompasses all subcontracting under prime contracts 
and subcontracts with the awarding agency, regardless of the 
dollar value of the subcontracts. 

(B) The report may be submitted on a corporate, company or 
subdivision (e.g. plant or division operating as a separate profit 
center) basis, unless otherwise directed by the agency. 

(C) If a prime Contractor and/or subcontractor is performing work 
for more than one executive agency, a separate report shall be 
submitted to each executive agency covering only that agency's 
contracts, provided at least one of that agency's contracts is over 
$550,000 (over $1,000,000 for construction ofa public facility) 
and contains a subcontracting plan. For DoD, a consolidated 
report shall be submitted for all contracts awarded by military 
departments/agencies and/or subcontracts awarded by DoD 
prime Contractors. However, for construction and related 
maintenance and repair, a separate report shall be submitted for 
each DoD component. 

(D) For DoD and NASA, the report shall be submitted semi-annually 
for the six months ending March 31 and the twelve months 
ending September 30. For civilian agencies, except NASA, it 
shall be submitted annually for the twelve-month period ending 
September 30. Reports are due 30 days after the close of each 
reporting period. 

(E) Subcontract awards that are related to work for more than one 
executive agency shall be appropriately allocated. 

(F) The authority to acknowledge or reject SSRs in eSRS, including 
SSRs submitted by subcontractors with subcontracting plans, 
resides with the Government agency awarding the prime 
contracts unless stated otherwise in the contract. 

(ii) (Reports submitted under a commercial plan
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(A) 	 The report shall include all subcontract awards under the 
commercial plan in effect during the Government's fiscal year. 

(B) 	 The report shall be submitted annually, within thirty days after 
the end of the Government's fiscal year. 

(C) 	 If a Contractor has a commercial plan and is perforn1ing work for 
more than one executive agency, the Contractor shall specify the 
percentage of dollars attributable to each agency from which 
contracts for commercial items were received. 

(D) 	 The authority to acknowledge or reject SSRs for commercial 
plans resides with the Contracting Officer who approved the 
commercial plan. 

(iii) 	 All reports submitted at the close of each fiscal year (both individual 
and commercial plans) shall include a Year-End Supplementary 
Report for Small Disadvantaged Businesses. The report shall include 
subcontract awards, in whole dollars, to small disadvantaged business 
concerns by North American Industry Classification System (NAICS) 
Industry Subsector. If the data are not available when the year-end 
SSR is submitted, the prime Contractor and/or subcontractor shall 
submit the Year-End Supplementary Report for Small Disadvantaged 
Businesses within 90 days of submitting the year-end SSR. For a 
commercial plan, the Contractor may obtain from each of its 
subcontractors a predominant NAICS Industry Subsector and report all 
awards to that subcontractor under its predominant NAICS Industry 
Subsector. 

(End of clause) 

Alternate I (Oct 2001). As prescribed in 19.708(b)(1)(i), substitute the following paragraph (c) 
for paragraph (c) of the basic clause: 

(c) The apparent low bidder, upon request by the Contracting Officer, shall submit a 
subcontracting plan, where applicable, that separately addresses subcontracting with 
small business, veteran-owned small business, service-disabled veteran-owned small 
business, HUB Zone small business, small disadvantaged business, and women
owned small business concerns. If the bidder is submitting an individual contract 
plan, the plan must separately address subcontracting with small business, veteran
owned small business, service-disabled veteran-owned small business, HUB Zone 
small business, small disadvantaged business, and women-owned small business 
concerns, with a separate part for the basic contract and separate parts for each option 
(if any). The plan shall be included in and made a part of the resultant contract. The 
subcontracting plan shall be submitted within the time specified by the Contracting 
Officer. Failure to submit the subcontracting plan shall make the bidder ineligible for 
the award of a contract. 
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Alternate II (Oct 2001). As prescribed in 19.708(b)(1)(ii), substitute the following paragraph (c) 
for paragraph (c) of the basic clause: 

(c) Proposals submitted in response to this solicitation shall include a subcontracting plan 
that separately addresses subcontracting with small business, veteran-owned small 
business, service-disabled veteran-owned small business, HUBZone small business, 
small disadvantaged business, and women-owned small business concerns. If the 
offeror is submitting an individual contract plan, the plan must separately address 
subcontracting with small business, veteran-owned small business, service-disabled 
veteran-owned small business, HUB Zone small business, small disadvantaged 
business, and women-owned small business concerns, with a separate part for the 
basic contract and separate parts for each option (if any). The plan shall be included 
in and made a part of the resultant contract. The subcontracting plan shall be 
negotiated within the time specified by the Contracting Officer. Failure to submit and 
negotiate a subcontracting plan shall make the offeror ineligible for award of a 
contract. 

Alternate III (July 2010). As prescribed in 19.708(b)(1)(iii), substitute the following paragraphs 
(d)(10) and (1) for paragraphs (d)(1 0) and (1) in the basic clause; 

(d) (10) Assurances that the offeror will 

(i) 	 Cooperate in any studies or surveys as may be required; 

(ii) 	 Submit periodic reports so that the Government can determine the 
extent of compliance by the offeror with the subcontracting plan; 

(iii) 	 Submit Standard Form (SF)294 Subcontracting Report for Individual 
Contract in accordance with paragraph (1) of this clause. Submit the 
Summary Subcontract Report (SSR), in accordance with paragraph (1) 
of this clause using the Electronic Subcontracting Reporting System 
( eSRS) at http://www . esrs. gov. The reports shall provide information 
on subcontract awards to small business concerns (including ANCs 
and Indian tribes that are not small businesses), veteran-owned small 
business concerns, service-disabled veteran-owned small business 
concerns, HUB Zone small business concerns, small disadvantaged 
business concerns (including ANCs and Indian tribes that have not 
been certified by the Small Business Administration as small 
disadvantaged businesses), women-owned small business concerns, 
and Historically Black Colleges and Universities and Minority 
Institutions. Reporting shall be in accordance with this clause, or as 
provided in agency regulations; and 

(iv) 	 Ensure that its subcontractors with subcontracting plans agree to 
submit the SF 294 in accordance with paragraph (1) of this clause. 
Ensure that its subcontractors with subcontracting plans agree to 
submit the SSR in accordance with paragraph (1) of this clause using 
the eSRS. 

http://www


B&W Y-12 
Modification 218 

DE-AC05-000R22800 
Page 24 

(1) 	 The Contractor shall submit a SF 294. The Contractor shall submit SSRs using the 
web-based eSRS at http://www.esrs.gov. Purchases from a corporation, company, or 
subdivision that is an affiliate of the prime Contractor or subcontractor are not 
included in these reports. Subcontract award data reported by prime Contractors and 
subcontractors shall be limited to awards made to their immediate next-tier 
subcontractors. Credit cannot be taken for awards made to lower tier subcontractors, 
unless the Contractor or subcontractor has been designated to receive a small business 
or small disadvantaged business credit from an ANC or Indian tribe. Only 
subcontracts involving performance in the U.S. or its outlying areas should be 
included in these reports with the exception of subcontracts under a contract awarded 
by the State Department or any other agency that has statutory or regulatory authority 
to require subcontracting plans for subcontracts performed outside the United States 
and its outlying areas. 

(1) 	 SF 294. This report is not required for commercial plans. The report is required 
for each contract containing an individual subcontract plan. For prime 
contractors the report shall be submitted to the contracting officer, or as 
specified elsewhere in this contract. In the case of a subcontract with a 
subcontracting plan, the report shall be submitted to the entity that awarded the 
subcontract. 

(i) The report shall be submitted semi-annually during contract 
performance for the periods ending March 31 and September 30. A 
report is also required for each contract within 30 days of contract 
completion. Reports are due 30 days after the close of each reporting 
period, unless otherwise directed by the Contracting Officer. Reports 
are required when due, regardless of whether there has been any 
subcontracting activity since the inception of the contract or the 
previous reporting period. 

(ii) When a subcontracting plan contains separate goals for the basic 
contract and each option, as prescribed by FAR 19.704( c), the dollar 
goal inserted on this report shall be the sum of the base period through 
the current option; for example, for a report submitted after the second 
option is exercised, the dollar goal would be the sum of the goals for 
the basic contract, the first option, and the second option. 

(2) SSR. 

(i) Reports submitted under individual contract plans

(A) This report encompasses all subcontracting under prime contracts 
and subcontracts with the awarding agency, regardless of the 
dollar value of the subcontracts. 

(B) The report may be submitted on a corporate, company or 
subdivision (e.g. plant or division operating as a separate profit 
center) basis, unless otherwise directed by the agency. 

http:http://www.esrs.gov
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(C) 	 If a prime Contractor and/or subcontractor is performing work 
for more than one executive agency, a separate report shall be 
submitted to each executive agency covering only that agency's 
contracts, provided at least one of that agency's contracts is over 
$550,000 (over $1,000,000 for construction of a public facility) 
and contains a subcontracting plan. For DoD, a consolidated 
report shall be submitted for all contracts awarded by military 
departments/agencies and/or subcontracts awarded by DoD 
prime Contractors. However, for construction and related 
maintenance and repair, a separate report shall be submitted for 
each DoD component. 

(D) 	 For DoD and NASA, the report shall be submitted semi-annually 
for the six months ending March 31 and the twelve months 
ending September 30. For civilian agencies, except NASA, it 
shall be submitted annually for the twelve-month period ending 
September 30. Reports are due 30 days after the close of each 
reporting period. 

(E) 	 Subcontract awards that are related to work for more than one 
executive agency shall be appropriately allocated. 

(F) 	 The authority to acknowledge or reject SSRs in the eSRS, 
including SSRs submitted by subcontractors with subcontracting 
plans, resides with the Government agency awarding the prime 
contracts unless stated otherwise in the contract. 

(ii) 	 Reports submitted under a commercial plan

(A) 	 The report shall include all subcontract awards under the 
commercial plan in effect during the Government's fiscal year. 

(B) 	 The report shall be submitted annually, within thirty days after 
the end of the Government's fiscal year. 

(C) 	 If a Contractor has a commercial plan and is performing work for 
more than one executive agency, the Contractor shall specify the 
percentage of dollars attributable to each agency from which 
contracts for commercial items were received. 

(D) 	 The authority to acknowledge or reject SSRs for commercial 
plans resides with the Contracting Officer who approved the 
commercial plan. 

(iii) 	 All reports submitted at the close of each fiscal year (both individual 
and commercial plans) shall include a Year-End Supplementary 
Report for Small Disadvantaged Businesses. The report shall include 
subcontract awards, in whole dollars, to small disadvantaged business 
concerns by North American Industry Classification System (NAICS) 
Industry Subsector. If the data are not available when the year-end 
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SSR is submitted, the prime Contractor and/or subcontractor shall 
submit the Year-End Supplementary Report for Small Disadvantaged 
Businesses within 90 days of submitting the year-end SSR. For a 
commercial plan, the Contractor may obtain from each of its 
subcontractors a predominant NAICS Industry Subsector and report all 
awards to that subcontractor under its predominant NAICS Industry 
Subsector. 

1.20 	 FAR 52.219-25 SMALL DISADVANTAGED BUSINESS PARTICIPATION 
PROGRAM-DISADVANTAGED STATUS AND 
REPORTING (APR 2008) (DEVIATION) 

A. 	 Disadvantaged status for joint venture partners, team members, and subcontractors. 
This clause addresses disadvantaged status for joint venture partners, teaming 
arrangement members, and subcontractors and is applicable if this contract contains 
small disadvantaged business (SDB) participation targets. The Contractor may accept 
self- representations of small disadvantaged status from joint venture partners and 
teaming arrangement members, and subcontractors. 

B. 	 Reporting requirement. If this contract contains SDB participation targets, the 
Contractor shall report on the participation of SDB concerns at contract completion, 
or as otherwise provided in this contract. Reporting may be on Optional Form 312, 
Small Disadvantaged Business Participation Report, in the Contractor's own format 
providing the same information, or accomplished through using the Electronic 
Subcontracting Reporting System's Small Disadvantaged Business Participation 
Report. This report is required for each contract containing SDB participation targets. 
If this contract contains an individual Small Business Subcontracting Plan, reports 
shall be submitted with the final Individual Subcontract Report at the completion of 
the contract. 

(End of clause) 

1.23 	 FAR 52.222-4 CONTRACT WORK HOURS AND SAFETY STANDARDS 
ACT -- OVERTIME COMPENSATION. (JUL 2005) 

(A) Overtime requirements. No Contractor or subcontractor employing laborers or 
mechanics (see Federal Acquisition Regulation 22.300) shall require or permit them 
to work over 40 hours in any workweek unless they are paid at least 1 and 112 times 
the basic rate of pay for each hour worked over 40 hours. 

(B) Violation; liability for unpaid wages; liquidated damages. The responsible 
Contractor and subcontractor are liable for unpaid wages if they violate the terms in 
paragraph (A) of this clause. In addition, the Contractor and subcontractor are liable 
for liquidated damages payable to the Government. The Contracting Officer will 
assess liquidated damages at the rate of $1 0 per affected employee for each calendar 
day on which the employer required or permitted the employee to work in excess of 
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the standard workweek of 40 hours without payment of the overtime wages required 
by the Contract Work Hours and Safety Standards Act. 

(C) Withholdingfor unpaid wages and liquidated damages. The Contracting Officer will 
withhold from payments due under the contract sufficient funds required to satisfy 
any Contractor or subcontractor liabilities for unpaid wages and liquidated damages. 
If amounts withheld under the contract are insufficient to satisfy Contractor or 
subcontractor liabilities, the Contracting Officer will withhold payments from other 
Federal or Federally assisted contracts held by the same Contractor that are subject to 
the Contract Work Hours and Safety Standards Act. 

(D) Payrolls and basic records. 

(1) 	 The Contractor and its subcontractors shall maintain payrolls and basic payroll 
records for all laborers and mechanics working on the contract during the 
contract and shall make them available to the Government until 3 years after 
contract completion. The records shall contain the name and address of each 
employee, social security number, labor classifications, hourly rates ofwages 
paid, daily and weekly number of hours worked, deductions made, and actual 
wages paid. The records need not duplicate those required for construction 
work by Department of Labor regulations at 29 CFR S.S(a)(3) implementing the 
Davis-Bacon Act. 

(2) 	 The Contractor and its subcontractors shall allow authorized representatives of 
the Contracting Officer or the Department of Labor to inspect, copy, or 
transcribe records maintained under paragraph (d)( 1) of this clause. The 
Contractor or subcontractor also shall allow authorized representatives of the 
Contracting Officer or Department of Labor to interview employees in the 
workplace during working hours. 

(E) Subcontracts. The Contractor shall insert the provisions set forth in paragraphs (A) 
through (d) of this clause in subcontracts may require or involve the employment of 
laborers and mechanics and require subcontractors to include these provisions in any 
such lower-tier subcontracts. The Contractor shall be responsible for compliance by 
any subcontractor or lower-tier subcontractor with the provisions set forth in 
paragraphs (A) through (d) of this clause. 

(End of Clause) 

1.26 FAR 52.222-26 EQUAL OPPORTUNITY (MAR 2007) 

(a) 	 Definition. "United States," as used in this clause, means the SO States, the District 
of Columbia, Puerto Rico, the Northern Mariana Islands, American Samoa, Guam, 
the U.S. Virgin Islands, and Wake Island. 

(b) 	 (1) If, during any 12-month period (including the 12 months preceding the award 
of this contract), the Contractor has been or is awarded nonexempt Federal 
contracts and/or subcontracts that have an aggregate value in excess of 
$10,000, the Contractor shall comply with this clause, except for work 
performed outside the United States by employees who were not recruited 
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within the United States. Upon request, the Contractor shall provide 
information necessary to determine the applicability of this clause. 

(2) If the Contractor is a religious corporation, association, educational institution, 
or society, the requirements of this clause do not apply with respect to the 
employment of individuals of a particular religion to perform work connected 
with the carrying on of the Contractor's activities (41 CFR 60-1.S). 

(c) (1) The Contractor shall not discriminate against any employee or applicant for 
employment because of race, color, religion, sex, or national origin. 
However, it shall not be a violation of this clause for the Contractor to extend 
a publicly announced preference in employment to Indians living on or near 
an Indian reservation, in connection with employment opportunities on or near 
an Indian reservation, as permitted by 41 CFR 60-1.S. 

(2) The Contractor shall take affirmative action to ensure that applicants are 
employed, and that employees are treated during employment, without regard 
to their race, color, religion, sex, or national origin. This shall include, but not 
be limited to

(i) Employment; 

(ii) Upgrading; 

(iii) Demotion; 

(iv) Transfer; 

(v) Recruitment or recruitment advertising; 

(vi) Layoff or termination; 

(vii) Rates of pay or other forms of compensation; and 

(viii) Selection for training, including apprenticeship. 

(3) The Contractor shall post in conspicuous places available to employees and 
applicants for employment the notices to be provided by the Contracting 
Officer that explain this clause. 

(4) The Contractor shall, in all solicitations or advertisements for employees 
placed by or on behalf of the Contractor, state that all qualified applicants will 
receive consideration for employment without regard to race, color, religion, 
sex, or national origin. 

(S) The Contractor shall send, to each labor union or representative of workers 
with which it has a collective bargaining agreement or other contract or 
understanding, the notice to be provided by the Contracting Officer advising 
the labor union or workers' representative of the Contractor's commitments 
under this clause, and post copies of the notice in conspicuous places available 
to employees and applicants for employment. 

(6) The Contractor shall comply with Executive Order 11246, as amended, and 
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the rules, regulations, and orders of the Secretary of Labor. 

(7) 	 The Contractor shall furnish to the contracting agency all information required 
by Executive Order 11246, as amended, and by the rules, regulations, and 
orders of the Secretary of Labor. The Contractor shall also file Standard Form 
100 (EEO-l), or any successor form, as prescribed in 41 CFR Part 60-1. 
Unless the Contractor has filed within the 12 months preceding the date of 
contract award, the Contractor shall, within 30 days after contract award, 
apply to either the regional Office of Federal Contract Compliance Programs 
(OFCCP) or the local office of the Equal Employment Opportunity 
Commission for the necessary forms. 

(8) 	 The Contractor shall permit access to its premises, during normal business 
hours, by the contracting agency or the OFCCP for the purpose of conducting 
on-site compliance evaluations and complaint investigations. The Contractor 
shall permit the Government to inspect and copy any books, accounts, records 
(including computerized records), and other material that may be relevant to 
the matter under investigation and pertinent to compliance with Executive 
Order 11246, as amended, and rules and regulations that implement the 
Executive Order. 

(9) 	 If the OFCCP determines that the Contractor is not in compliance with this 
clause or any rule, regulation, or order of the Secretary of Labor, this contract 
may be canceled, terminated, or suspended in whole or in part and the 
Contractor may be declared ineligible for further Government contracts, under 
the procedures authorized in Executive Order 11246, as amended. In addition, 
sanctions may be imposed and remedies invoked against the Contractor as 
provided in Executive Order 11246, as amended; in the rules, regulations, and 
orders of the Secretary of Labor; or as otherwise provided by law. 

(10) 	 The Contractor shall include the terms and conditions of this clause in every 
subcontract or purchase order that is not exempted by the rules, regulations, or 
orders of the Secretary of Labor issued under Executive Order 11246, as 
amended, so that these terms and conditions will be binding upon each 
subcontractor or vendor. 

(11) 	 The Contractor shall take such action with respect to any subcontract or 
purchase order as the Contracting Officer may direct as a means of enforcing 
these terms and conditions, including sanctions for noncompliance, provided, 
that if the Contractor becomes involved in, or is threatened with, litigation 
with a subcontractor or vendor as a result of any direction, the Contractor may 
request the United States to enter into the litigation to protect the interests of 
the United States. 

(d) 	 Notwithstanding any other clause in this contract, disputes relative to this clause will 
be governed by the procedures in 41 CFR 60-1.1. 
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1.27 FAR 52.222-29 	 NOTIFICATION OF VISA DENIAL (JUNE 2003) 

It is a violation of Executive Order 11246, for a Contractor to refuse to employ any 
applicant or not to assign any person hired in the United States, Puerto Rico, the Northern 
Mariana Islands, American Samoa, Guam, the Virgin Islands, or Wake Island, on the 
basis that the individual's race, color, religion, sex, or national origin is not compatible 
with the policies of the country where or for whom the work will be performed (41 CFR 
60-l.1O). The Contractor shall notify the U.S. Department of State, Assistant Secretary, 
Bureau of Political-Military Affairs (PM), 2201 C Street NW, Room 6212, Washington, 
DC 20520, and the U.S. Department of Labor, Deputy Assistant Secretary for Federal 
Contract Compliance, when it has knowledge of any employee or potential employee 
being denied an entry visa to a country where this contract will be performed, and it 
believes the denial is attributable to the race, color, religion, sex, or national origin of the 
employee or potential employee. 

(End of Clause) 

1.31 	 FAR 52.223-3 HAZARDOUS MATERIAL IDENTIFICATION AND 
MATERIAL SAFETY DATA (JAN 1997) ALTERNATE I (JUL 
1995) 

(a) 	 "Hazardous material," as used in this clause, includes any material defined as 
hazardous under the latest version of Federal Standard No. 313 (including revisions 
adopted during the term of the contract). 

(b) 	 The offeror must list any hazardous material, as defined in paragraph (a) of this 
clause, to be delivered under this contract. The hazardous material shall be properly 
identified and include any applicable identification number, such as National Stock 
Number or Special Item Number. J'his information shall also be included on the 
Material Safety Data Sheet submitted under this contract. 

Material Identification No. 

(In accordance with Section J, Attachment E of this contract.) 

(c) 	 This list must be updated during performance of the contract whenever the 
Contractor determines that any other material to be delivered under this contract is 
hazardous. 

(d) 	 The apparently successful offeror agrees to submit, for each item as required prior to 
award, a Material Safety Data Sheet, meeting the requirements of29 CFR 
1910.1200(g) and the latest version of Federal Standard No. 313, for all hazardous 
material identified in paragraph (b) of this clause. Data shall be submitted in 
accordance with Federal Standard No. 313, whether or not the apparently successful 
offeror is the actual manufacturer of these items. Failure to submit the Material 
Safety Data Sheet prior to award may result in the apparently successful offeror 
being considered nonresponsible and ineligible for award. 
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(e) 	 If, after award, there is a change in the composition of the item(s) or a revision to 
Federal Standard No. 313, which renders incomplete or inaccurate the data 
submitted under paragraph (d) of this clause, the Contractor shall promptly notify the 
Contracting Officer and resubmit the data. 

(f) 	 Neither the requirements of this clause nor any act or failure to act by the 
Government shall relieve the Contractor of any responsibility or liability for the 
safety of Government, Contractor, or subcontractor personnel or property. 

(g) 	 Nothing contained in this clause shall relieve the Contractor from complying with 
applicable Federal, State, and local laws, codes, ordinances, and regulations 
(including the obtaining oflicenses and permits) in connection with hazardous 
material. 

(h) 	 Except as provided in paragraph (i)(2), the Contractor shall prepare and submit a 
sufficient number of Material Safety Data Sheets (MSDS's), meeting the 
requirements of29 CFR 191O.l200(g) and the latest version of Federal Standard No. 
313, for all hazardous materials identified in paragraph (b) of this clause. 

(1) 	 For items shipped to consignees, the Contractor shall include a copy of the 
MSDS's with the packing list or other suitable shipping document which 
accompanies each shipment. Alternatively, the Contractor is permitted to 
transmit MSDS's to consignees in advance of receipt of shipments by 
consignees, if authorized in writing by the Contracting Officer. 

(2) 	 For items shipped to consignees identified by mailing address as agency 
depots, distribution centers or customer supply centers, the Contractor shall 
provide one copy of the MSDS's in or on each shipping container. If affixed 
to the outside of each container, the MSDS's must be placed in a weather 
resistant envelope. 

1.32 	 FAR 52.223-5 POLLUTION PREVENTION AND RIGHT-TO-KNOW 
INFORMATION (AUG 2003) (AS MODIFIED BY DOE 
ACQUISITION LETTER 2008-5) 

(a) 	 Definitions. As used in this clause

"Priority chemical" means a chemical identified by the Interagency Environmental 
Leadership Workgroup or, alternatively, by an agency pursuant to Section 503 of 
Executive Order 13148 of April 21, 2000, Greening the Government through 
Leadership in Environmental Management. 

"Toxic chemical" means a chemical or chemical category listed in 40 CFR 372.65. 

"Hazardous Chemical" means any hazardous chemical as defined under 29 CFR 
§1910.1200( c) except for those categories listed in 40 CFR §370.2. 

(b) 	 Executive Order 13148 requires Federal facilities to comply with the provisions of 
the Emergency Planning and Community Right-to-Know Act of 1986 (EPCRA) (42 
U.S.C. 11001-11050) and the Pollution Prevention Act of 1990 (PPA) (42 U.S.c. 
13101-13109). 
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(c) 	 The Contractor shall provide all infonnation needed by the Federal facility to 
comply with the following: 

(1) 	 The emergency planning notification requirements of Section 302 of EPCRA. 

(2) 	 The extremely hazardous substances emergency release notification 
requirements of Section 304 of EPCRA; 

(3) 	 The Material Safety Data Sheet (MSDS) or list ofMSDS for hazardous 
chemicals as required by Section 311 ofEPCRA; 

(4) 	 The hazardous chemical inventory Tier II fonns required by Section 312 of 
EPCRA; 

(5) 	 The toxic chemical release inventory F onn Rs and F onn As of Section 313 of 
EPCRA. 

(6) 	 The toxic chemical, priority chemical, and hazardous substance release and 
use reduction goals of Sections 502 and 503 of Executive Order 13148. 

Alternate I (Aug 2003). As prescribed in 23 .1005(b), add the following paragraph (c)(7) 
to the basic clause: 

(c)(7) The environmental management system as described in Section 401 of E.O. 
13148. 

Alternate II (Aug 2003). As prescribed in 23.1005(c), add the following paragraph (c)(7) 
to the basic clause. If Alternate I is also prescribed, renumber paragraph (c )(7) as 
paragraph (c)(8). 

(c )(7) The facility compliance audits as described in Section 402 of E.O. 13148. 

1.37 FAR 52.225-1 BUY AMERICAN ACT - SUPPLIES (FEB 2009) 

"Commercially available off-the-shelf (COTS) item"

(1) 	 Means any item of supply (including construction material) that is 

(i) 	 A commercial item (as defined in paragraph (1) of the definition at FAR 
2.101); 

(ii) 	 Sold in substantial quantities in the commercial marketplace; and 

(iii) 	 Offered to the Government, under a contract or subcontract at any tier, 
without modification, in the same fonn in which it is sold in the 
commercial marketplace; and 

(2) 	 Does not include bulk cargo, as defined in section 3 of the Shipping Act of 1984 
(46 U.S.C. App. 1702), such as agricultural products and petroleum products. 

"Component" means an article, material, or supply incorporated directly into an end 
product. 

"Cost of components" means-
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(1) 	 For components purchased by the Contractor, the acquisition cost, including 
transportation costs to the place of incorporation into the end product (whether or 
not such costs are paid to a domestic firm), and any applicable duty (whether or 
not a duty-free entry certificate is issued); or 

(2) 	 For components manufactured by the Contractor, all costs associated with the 
manufacture of the component, including transportation costs as described in 
paragraph (1) of this definition, plus allocable overhead costs, but excluding profit. 
Cost of components does not include any costs associated with the manufacture of 
the end product. 

"Domestic end product" means

(1) 	 An unmanufactured end product mined or produced in the United States; 

(2) 	 An end product manufactured in the United States, if 

(i) 	 The cost of its components mined, produced, or manufactured in the 
United States exceeds SO percent of the cost of all its components. 
Components of foreign origin of the same class or kind as those that the 
agency determines are not mined, produced, or manufactured in sufficient 
and reasonably available commercial quantities of a satisfactory quality 
are treated as domestic. Scrap generated, collected, and prepared for 
processing in the United States is considered domestic; or 

(ii) 	 The end product is a COTS item. 

"End product" means those articles, materials, and supplies to be acquired under the 

contract for public use. 


"Foreign end product" means an end product other than a domestic end product. 


"United States" means the SO States, the District of Columbia, and outlying areas. 


(B) The Buy American Act (41 U.S.c. 10a-lOd)provides a preference for domestic end 
products for supplies acquired for use in the United States. In accordance with 41 U.S.C. 
431, the component test of the Buy American Act is waived for an endproduct that is a 
COTS item (See 12.S0S(a)(I)). 

(C) Offerors may obtain from the Contracting Officer a list of foreign articles that the 

Contracting Officer will treat as domestic for this contract. 


(D) The Contractor shall deliver only domestic end products except to the extent that it 
specified delivery of foreign end products in the provision of the solicitation entitled 
"Buy American Act Certificate." 

(End of clause) 

1.43 	 FAR 52.227-10 FILING OF PATENT APPLICATIONS - CLASSIFIED 
SUBJECT MATTER (DEC 2007) · 

(a) Before filing or causing to be filed a patent application in the United States disclosing 
any subject matter of this contract classified "Secret" or higher, the Contractor shall, 
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citing the 30-day provision below, transmit the proposed application to the 
Contracting Officer. The Government shall determine whether, for reasons of 
national security, the application should be placed under an order of secrecy, sealed in 
accordance with the provision of 35 U.S.C. 181-188, or the issuance of a patent 
otherwise delayed under pertinent United States statutes or regulations. The 
Contractor shall observe any instructions of the Contracting Officer regarding the 
manner of delivery of the patent application to the United States Patent Office, but the 
Contractor shall not be denied the right to file the application. If the Contracting 
Officer shall not have given any such instructions within 30 days from the date of 
mailing or other transmittal of the proposed application, the Contractor may file the 
application. 

(b) Before filing a patent application in the United States disclosing any subject matter of 
this contract classified "Confidential," the Contractor shall furnish to the Contracting 
Officer a copy of the application for Government determination whether, for reasons 
of national security, the application should be placed under an order of secrecy or the 
issuance of a patent should be otherwise delayed under pertinent United States 
statutes or regulations. 

(c) Where the subject matter of this contract is classified for reasons of security, the 
Contractor shall not file, or cause to be filed, in any country other than in the United 
States as provided in paragraphs (A) and (B) of this clause, an application or 
registration for a patent containing any of the subject matter of this contract without 
first obtaining written approval of the Contracting Officer. 

(d) When filing any patent application coming within the scope of this clause, the 
Contractor shall observe all applicable security regulations covering the transmission 
of classified subject matter and shall promptly furnish to the Contracting Officer the 
serial number, filing date, and name of the country of any such application. When 
transmitting the application to the United States Patent Office, the Contractor shall by 
separate letter identify by agency and number the contract or contracts that require 
security classification markings to be placed on the application. 

(e) The Contractor shall include the substance of this clause, including this paragraph (e), 
in all subcontracts that cover or are likely to cover classified subject matter. 

(End of Clause) 

1.46 	 FAR 52.230-6 ADMINISTRATION OF COST ACCOUNTING 
STANDARDS (JUN 2010) 

For the purpose of administering the Cost Accounting Standards (CAS) requirements 
under this contract, the Contractor shall take the steps outlined in paragraphs (b) through 
(i) and (k) through (n) of this clause: 

(a) Definitions. As used in this clause

"Affected CAS-covered contract or subcontract" means a contract or subcontract 
subject to CAS rules and regulations for which a Contractor or subcontractor
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(1) 	 Used one cost accounting practice to estimate costs and a changed cost 
accounting practice to accumulate and report costs under the contract or 
subcontract; or 

(2) 	 Used a noncompliant practice for purposes of estimating or accumulating and 
reporting costs under the contract or subcontract. 

"Cognizant Federal agency official (CFAO)" means the Contracting Officer assigned 
by the cognizant Federal agency to administer the CAS. 

"Desirable change" means a compliant change to a Contractor's established or 
disclosed cost accounting practices that the CF AO finds is desirable and not 
detrimental to the Government and is, therefore, not subject to the no increased cost 
prohibition provisions of CAS-covered contracts and subcontracts affected by the 
change. 

"Fixed-price contracts and subcontracts" means

(1) 	 Fixed-price contracts and subcontracts described at FAR 16.202, 16.203, 
(except when price adjustments are based on actual costs of labor or material, 
described at 16.203-1(a)(2)), and 16.207; 

(2) 	 Fixed-price incentive contracts and subcontracts where the price is not adjusted 
based on actual costs incurred (FAR Subpart 16.4); 

(3) 	 Orders issued under indefinite-delivery contracts and subcontracts where final 
payment is not based on actual costs incurred (FAR Subpart 16.5); and 

(4) 	 The fixed-hourly rate portion of time-and-materials and labor-hours contracts 
and subcontracts (FAR Subpart 16.6). 

"Flexibly-priced contracts and subcontracts" means

(1) 	 Fixed-price contracts and subcontracts described at FAR 16.203-1(a)(2), 
16.204, 16.205, and 16.206; 

(2) 	 Cost-reimbursement contracts and subcontracts (FAR Subpart 16.3); 

(3) 	 Incentive contracts and subcontracts where the price may be adjusted based on 
actual costs incurred (FAR Subpart 16.4); 

(4) 	 Orders issued under indefinite-delivery contracts and subcontracts where final 
payment is based on actual costs incurred (FAR Subpart 16.5); and 

(5) 	 The materials portion of time-and-materials contracts and subcontracts (FAR 
Subpart 16.6). 

"Noncompliance" means a failure in estimating, accumulating, or reporting costs to--

(1) 	 Comply with applicable CAS; or 

(2) Consistently follow disclosed or established cost accounting practices. 

"Required change" means
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(1) 	 A change in cost accounting practice that a Contractor is required to make in 
order to comply with applicable Standards, modifications or interpretations 
thereto, that subsequently become applicable to existing CAS-covered 
contracts or subcontracts due to the receipt of another CAS-covered contract or 
subcontract; or 

(2) 	 A prospective change to a disclosed or established cost accounting practice 
when the CF AO determines that the former practice was in compliance with 
applicable CAS and the change is necessary for the Contractor to remain in 
compliance. 

"Unilateral change" means a change in cost accounting practice from one compliant 
practice to another compliant practice that a Contractor with a CAS-covered 
contract(s) or subcontract(s) elects to make that has not been deemed a desirable 
change by the CF AO and for which the Government will pay no aggregate increased 
costs. 

(b) Submit to the CF AO a description of any cost accounting practice change as outlined 
in paragraphs (b)( 1) through (3) of this clause (including revisions to the Disclosure 
Statement, if applicable), and any written statement that the cost impact of the change 
is immaterial. If a change in cost accounting practice is implemented without 
submitting the notice required by this paragraph, the CF AO may determine the 
change to be a failure to follow paragraph (a)(2) of the clause at FAR 52.230-2, Cost 
Accounting Standards; paragraph (a)(4) of the clause at FAR 52.230-3, Disclosure 
and Consistency of Cost Accounting Practices; paragraph (a)( 4) of the clause at FAR 
52.230-4, Disclosure and Consistency of Cost Accounting Practices-Foreign 
Concerns; or paragraph (a)(2) ofthe clause at FAR 52.230-5, Cost Accounting 
Standards-Educational Institution. 

(1) 	 When a description has been submitted for a change in cost accounting practice 
that is dependent on a contact award and that contract is subsequently awarded, 
notify the CF AO within 15 days after such award. 

(2 For any change in cost accounting practice not covered by (b)(1) of this clause 
that is required in accordance with paragraphs (a)(3) and (a)(4)(i) of the clause 
at FAR 52.230-2; or paragraphs (a)(3), (a)(4)(i), or (a)(4)(iv) of the clause at 
FAR 52.230-5; submit a description of the change to the CFAO not less than 
60 days (or such other date as may be mutually agreed to by the CF AO and the 
Contractor) before implementation of the change. 

(3 	 For any change in cost accounting practices proposed in accordance with 
paragraph (a)(4)(ii) or (iii) of the clauses at FAR 52.230-2 and FAR 52.230-5; 
or with paragraph (a)(3) of the clauses at FAR 52.230-3 and FAR 52.230-4, 
submit a description of the change not less than 60 days (or such other date as 
may be mutually agreed to by the CF AO and the Contractor) before 
implementation of the change. If the change includes a proposed retroactive 
date submit supporting rationale. 
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(4) 	 Submit a description of the change necessary to correct a failure to comply 
with an applicable CAS or to follow a disclosed practice (as contemplated by 
paragraph (a)(5) of the clause at FAR52.230-2 and FAR 52.230-5; or by 
paragraph (a)(4) of the clauses at FAR 52.230-3 and FAR 52.230-4)

(i) 	 Within 60 days (or such other date as may be mutually agreed to by 
the CF AO and the Contractor) after the date of agreement with the 
CF AO that there is a noncompliance; or 

(ii) 	 In the event of Contractor disagreement, within 60 days after the 
CF AO notifies the Contractor of the determination ofnoncompliance. 

(c) When requested by the CFAO, submit on or before a date specified by the CFAO

(1) 	 A general dollar magnitude (GDM) proposal in accordance with paragraph (d) 
or (g) of this clause. The Contractor may submit a detailed cost-impact (DCI) 
proposal in lieu of the requested GDM proposal provided the DCI proposal is 
in accordance with paragraph (e) or (h) ofthis clause; 

(2) 	 A detailed cost-impact (DCI) proposal in accordance with paragraph (e) or (h) 
of this clause; 

(3) 	 For any request for a desirable change that is based on the criteria in FAR 
30.603-2(b )(3)(ii), the data necessary to demonstrate the required cost savings; 
and 

(4) 	 For any request for a desirable change that is based on criteria other than that in 
FAR 30.603-2(b )(3)(ii), a GDM proposal and any other data necessary for the 
CFAO to determine if the change is a desirable change. 

(d) For any change in cost accounting practice subject to paragraph (b)(1), (b)(2), or 
(b)(3) of this clause, the GDM proposal shall 

(1) 	 Calculate the cost impact in accordance with paragraph (f) of this clause; 

(2) 	 Use one or more of the following methods to determine the increase or 

decrease in cost accumulations: 


(i) 	 A representative sample of affected CAS-covered contracts and 
subcontracts. 

(ii) 	 The change in indirect rates multiplied by the total estimated base 
computed for each of the following groups: 

(A) Fixed-price contracts and subcontracts. 

(B) Flexibly-priced contracts and subcontracts. 

(iii) 	 Any other method that provides a reasonable approximation of the 
total increase or decrease in cost accumulations for all affected fixed
price and flexibly-priced contracts and subcontracts; 

(3) 	 Use a format acceptable to the CF AO but, as a minimum, include the following 
data: 
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(i) 	 The estimated increase or decrease in cost accumulations by Executive 
agency, including any impact the change may have on contract and 
subcontract incentives, fees, and profits, for each of the following 
groups: 

(A) Fixed-price contracts and subcontracts. 

(B) Flexibly-priced contracts and subcontracts . 

(ii) 	 For unilateral changes, the increased or decreased costs to the 
Government for each of the following groups: 

(A) Fixed-price contracts and subcontracts. 

(B) Flexibly-priced contracts and subcontracts; and 

(4) 	 When requested by the CF AO, identify all affected CAS-covered contracts and 
subcontracts. 

(e) For any change in cost accounting practice subject to paragraph (b)(1), (b)(2), or 
(b)(3) of this clause, the DCI proposal shall 

(1) 	 Show the calculation of the cost impact in accordance with paragraph (f) of this 
clause; . 

(2) 	 Show the estimated increase or decrease in cost accumulations for each 

affected CAS-covered contract and subcontract unless the CF AO and 

Contractor agree to include

(i) 	 Only those affected CAS-covered contracts and subcontracts having an 
estimate to complete exceeding a specified amount; and 

(ii) 	 An estimate of the total increase or decrease in cost accumulations for 
all affected CAS-covered contracts and subcontracts, using the results 
in paragraph (e )(2)(i) of this clause; 

(3) 	 Use a format acceptable to the CFAO but, as a minimum, include the 

information in paragraph (d)(3) of this clause; and 


(4) 	 When requested by the CFAO, identify all affected CAS-covered contracts and 
subcontracts. 

(f) For GDM and DCI proposals that are subject to the requirements of paragraph (d) or 
(e) of this clause, calculate the cost impact as follows: 

(1) 	 The cost impact calculation shall include all affected CAS-covered contracts 
and subcontracts regardless of their status (i.e., open or closed) or the fiscal 
year in which the costs were incurred (i.e., whether or not the final indirect 
rates have been established). 

(2) 	 For unilateral changes

(i) 	 Determine the increased or decreased cost to the Government for 
flexibly-priced contracts and subcontracts as follows: 
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(A) 	 When the estimated cost to complete using the changed practice 
exceeds the estimated cost to complete using the current practice, 
the difference is increased cost to the Government. 

(B) 	 When the estimated cost to complete using the changed practice 
is less than the estimated cost to complete using the current 
practice, the difference is decreased cost to the Government; 

(ii) 	 Determine the increased or decreased cost to the Government for 
fixed-priced contracts and subcontracts as follows: 

(A) 	 When the estimated cost to complete using the changed practice 
is less than the estimated cost to complete using the current 
practice, the difference is increased cost to the Government. 

(B) 	 When the estimated cost to complete using the changed practice 
exceeds the estimated cost to complete using the current practice, 
the difference is decreased cost to the Government; 

(iii) 	 Calculate the total increase or decrease in contract and subcontract 
incentives, fees, and profits associated with the increased or decreased 
costs to the Government in accordance with 48 CFR 9903.306(c). The 
associated increase or decrease is based on the difference between the 
negotiated incentives, fees, and profits and the amounts that would 
have been negotiated had the cost impact been known at the time the 
contracts and subcontracts were negotiated; and 

(iv) 	 Calculate the increased cost to the Government in the aggregate. 

(3) 	 For equitable adjustments for required or desirable changes

(i) 	 Estimated increased cost accumulations are the basis for increasing 
contract prices, target prices and cost ceilings; and 

(ii) 	 Estimated decreased cost accumulations are the basis for decreasing 
contract prices, target prices and cost ceilings. 

(g) For any noncompliant cost accounting practice subject to paragraph (b)(4) of this 
clause, prepare the GDM proposal as follows: 

(1) 	 Calculate the cost impact in accordance with paragraph (i) of this clause. 

(2) 	 Use one or more of the following methods to determine the increase or 

decrease in contract and subcontract prices or cost accumulations, as 

applicable: 


(i) 	 A representative sample of affected CAS-covered contracts and 
subcontracts. 

(ii) 	 When the noncompliance involves cost accumulation the change in 
indirect rates multiplied by the applicable base for only flexibly-priced 
contracts and subcontracts. 
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(iii) 	 Any other method that provides a reasonable approximation of the 
total increase or decrease. 

(3) 	 Use a format acceptable to the CF AO but, as a minimum, include the following 
data: 

(i) 	 The total increase or decrease in contract and subcontract price and 
cost accumulations, as applicable, by Executive agency, including any 
impact the noncompliance may have on contract and subcontract 
incentives, fees, and profits, for each of the following groups: 

(A) 	 Fixed-price contracts and subcontracts. 

(B) 	 Flexibly-priced contracts and subcontracts. 

(ii) 	 The increased or decreased cost to the Government for each of the 
following groups: 

(A) 	 Fixed-price contracts and subcontracts. 

(B) 	 Flexibly-priced contracts and subcontracts. 

(iii) 	 The total overpayments and underpayments made by the Government 
during the period of noncompliance. 

(4) 	 When requested by the CF AO, identify all CAS-covered contracts and 

subcontracts. 


(h) For any noncompliant practice subject to paragraph (b)(4) of this clause, prepare the 
DCI proposal as follows: 

(1) 	 Calculate the cost impact in accordance with paragraph (i) of this clause. 

(2) 	 Show the increase or decrease in price and cost accumulations for each affected 
CAS-covered contract and subcontract unless the CF AO and Contractor agree 
to-

(i) 	 Include only those affected CAS-covered contracts and subcontracts 
having

(A) 	 Contract and subcontract values exceeding a specified amount 
. when the noncompliance involves estimating costs; and 

(B) 	 Incurred costs exceeding a specified amount when the 
noncompliance involves accumulating costs; and 

(ii) 	 Estimate the total increase or decrease in price and cost accumulations 
for all affected CAS-covered contracts and subcontracts using the 
results in paragraph (h)(2)(i) of this clause. 

(3) 	 Use a format acceptable to the CF AO that, as a minimum, include the 

information in paragraph (g)(3) of this clause. 


(4) 	 When requested by the CF AO, identify all CAS-covered contracts and 

subcontracts. 
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(i) 	 For GDM and DCI proposals that are subject to the requirements of paragraph (g) or 
(h) of this clause, calculate the cost impact as follows: 

(1) 	 The cost impact calculation shall include all affected CAS-covered contracts 
and subcontracts regardless of their status (i.e., open or closed) or the fiscal 
year in which the costs are incurred (i.e., whether or not the final indirect rates 
have been established). 

(2) 	 For noncompliances that involve estimating costs, determine the increased or 
decreased cost to the Government for fixed-price contracts and subcontracts as 
follows: 

(i) 	 When the negotiated contract or subcontract price exceeds what the 
negotiated price would have been had the Contractor used a compliant 
practice, the difference is increased cost to the Government. 

(ii) 	 When the negotiated contract or subcontract price is less than what the 
negotiated price would have been had the Contractor used a compliant 
practice, the difference is decreased cost to the Government. 

(3) 	 For noncompliances that involve accumulating costs, determine the increased 
or decreased cost to the Government for flexibly-priced contracts and 
subcontracts as follows: 

(i) 	 When the costs that were accumulated under the noncompliant 
practice exceed the costs that would have been accumulated using a 
compliant practice (from the time the noncompliant practice was first 
implemented until the date the noncompliant practice was replaced 
with a compliant practice), the difference is increased cost to the 
Government. 

(ii) 	 When the costs that were accumulated under the noncompliant 
practice are less than the costs that would have been accumulated 
using a compliant practice (from the time the noncompliant practice 
was first implemented until the date the noncompliant practice was 
replaced with a compliant practice), the difference is decreased cost to 
the Government. 

(4) 	 Calculate the total increase or decrease in contract and subcontracts incentives, 
fees, and profits associated with the increased or decreased cost to the 
Government in accordance with 48 CFR 9903.306(c). The associated increase 
or decrease is based on the difference between the negotiated incentives, fees, 
and profits and the amounts that would have been negotiated had the 
Contractor used a compliant practice. 

(5) 	 Calculate the increased cost to the Government in the aggregate. 

(j) 	If the Contractor does not submit the information required by paragraph (b) or (c) of 
this clause within the specified time, or any extension granted by the CF AO, the 
CFAO may take one or both of the following actions: 
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(1) 	 Withhold an amount not to exceed 10 percent of each subsequent amount 
payment to the Contractor's affected CAS-covered contracts, (up to the 
estimated general dollar magnitude of the cost impact), until such time as the 
Contractor provides the required information to the CF AO. 

(2) 	 Issue a final decision in accordance with FAR 33.211 and unilaterally adjust 
the contract(s) by the estimated amount of the cost impact. 

(k) Agree to-

(1) 	 Contract modifications to reflect adjustments required in accordance with 
paragraph (a)(4)(ii) or (a)(5) of the clauses at FAR 52.230-2 and 52.230-5; or 
with paragraph (a)(3)(i) or (a)(4) of the clauses at FAR 52.230-3 and FAR 
52.230-4; and 

(2) 	 Repay the Government for any aggregate increased cost paid to the Contractor. 

(1) 	 For all subcontracts subject to the clauses at FAR 52.230-2, 52.230-3, 52.230-4, or 
52.230-5

(1) 	 So state in the body of the subcontract, in the letter of award, or in both (do not 
use self-deleting clauses); 

(2) 	 Include the substance of this clause in all negotiated subcontracts; and 

(3) 	 Within 30 days after award of the subcontract, submit the following 

information to the Contractor's CFAO: 


(i) Subcontractor's name and subcontract number. 

(ii) Dollar amount and date of award. 

(iii) Name ofContractor making the award. 

(m)Notify the CF AO in writing of any adjustments required to subcontracts under this 
contract and agree to an adjustment to this contract price or estimated cost and fee. 
The Contractor shall 

(1) 	 Provide this notice within 30 days after the Contractor receives the proposed 
subcontract adjustments; and 

(2) 	 Include a proposal for adjusting the higher-tier subcontract or the contract 
appropriately. 

(n) For subcontracts containing the clause or substance ofthe clause at FAR 52.230-2, 
FAR 52.230-3, FAR 52.230-4, or FAR 52.230-5, require the subcontractor to comply 
with all Standards in effect on the date of award or of final agreement on price, as 
shown on the subcontractor's signed Certificate of Current Cost or Pricing Data, 
whichever is earlier. 

(End of clause) 
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1.47 FAR 52.232-17 INTEREST (OCT 2008) 

(A) Except as otherwise provided in this contract under a Price Reduction for Defective Cost 
or Pricing Data clause or a Cost Accounting Standards clause, all amounts that become 
payable by the Contractor to the Government under this contract shall bear simple 
interest from the date due until paid unless paid within 30 days of becoming due. The 
interest rate shall be the interest rate established by the Secretary of the Treasury as 
provided in Section 611 of the Contract Disputes Act of 1978 (Public Law 95-563), 
which is applicable to the period in which the amount becomes due, as provided in 
paragraph (e) of this clause, and then at the rate applicable for each six-month period as 
fixed by the Secretary until the amount is paid. 

(B) The Government may issue a demand for payment to the Contractor upon finding a debt 
is due under the contract. 

(C) Final Decisions. The Contracting Officer will issue a final decision as required by 33.211 
if 

(1) 	 The Contracting Officer and the Contractor are unable to reach agreement on the 
existence or amount of a debt in a timely manner; 

(2) 	 The Contractor fails to liquidate a debt previously demanded by the Contracting 
Officer within the timeline specified in the demand for payment unless the 
amounts were not repaid because the Contractor has requested an installment 
payment agreement; or 

(3) 	 The Contractor requests a deferment of collection on a debt previously demanded 
by the Contracting Officer (see 32.607-2). 

(D) If a demand for payment was previously issued for the debt, the demand for payment 
included in the final decision shall identify the same due date as the original demand for 
payment. 

(E) Amounts shall be due at the earliest of the following dates: 

(1) 	 The date fixed under this contract. 

(2) 	 The date of the first written demand for payment, including any demand for 
payment resulting from a default termination. 

(F) The interest charge shall be computed for the actual number of calendar days involved 
beginning on the due date and ending on

(1) 	 The date on which the designated office receives payment from the Contractor; 

(2) 	 The date of issuance of a Government check to the Contractor from which an 
amount otherwise payable has been withheld as a credit against the contract debt; 
or 

(3) 	 The date on which an amount withheld and applied to the contract debt would 
otherwise have become payable to the Contractor. 
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(G) The interest charge made under this clause may be reduced under the procedures 
prescribed in 32.608-2 of the Federal Acquisition Regulation in effect on the date of this 
contract. 

(End of Clause) 

1.59 FAR 52.244-6 SUBCONTRACTS FOR COMMERCIAL ITEMS (JUN 2010) 

(a) Definitions. As used in this clause

"Commercial item" has the meaning contained Federal Acquisition Regulation 2.101, 
Definitions. 

"Subcontract" includes a transfer of commercial items between divisions, 
subsidiaries, or affiliates of the Contractor or subcontractor at any tier. 

(b) To the maximum extent practicable, the Contractor shall incorporate, and require its 
subcontractors at all tiers to incorporate, commercial items or nondevelopmental 
items as components of items to be supplied under this contract. 

(c) (1) The Contractor shall insert the following clauses in subcontracts for commercial 
items: 

(i) 	 52.203-13, Contractor Code of Business Ethics and Conduct (Apr 2010) 
(Pub. L. 110-252, Title VI, Chapter 1 (41 U.S.C. 251 note)), if the 
subcontract exceeds $5,000,000 and has a performance period of more 
than 120 days. In altering this clause to identify the appropriate parties, 
all disclosures of violation of the civil False Claims Act or of Federal 
criminal law shall be directed to the agency Office of the Inspector 
General, with a copy to the Contracting Officer. 

(ii) 	 52.203-15, Whistleblower Protections Under the American Recovery and 
Reinvestment Act of2009 (lun 2010) (Section 1553 of Pub. L. 111-5), 
if the subcontract is funded under the Recovery Act. 

(iii) 	 52.219-8, Utilization of Small Business Concerns (May 2004) (15 U.S.c. 
637(d)(2) and (3)), if the subcontract offers further subcontracting 
opportunities. If the subcontract (except subcontracts to small business 
concerns) exceeds $550,000 ($1,000,000 for construction of any public 
facility), the subcontractor must include 52.219-8 in lower tier 
subcontracts that offer subcontracting opportunities. 

(iv) 52.222-26, Equal Opportunity (Mar 2007) (E.O. 11246). 

(v) 	 52.222-35, Equal Opportunity for Special Disabled Veterans, Veterans of 
the Vietnam Era, and Other Eligible Veterans (Sep 2006) (38 U.S.c. 
4212(a)); 

(vi) 	 52.222-36, Affirmative Action for Workers with Disabilities (lUll 1998) 
(29 U.S.C. 793). 

(vii) [Reserved] 
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(viii) 	 52.222-50, Combating Trafficking in Persons (Feb 2009) (22 U.S.C. 
7104(g)). 

(ix) 	 52.247-64, Preference for Privately Owned U.S.-Flag Commercial Vessels 
(Feb 2006) (46 U.S.c. App. 1241 and 10 U.S.c. 2631), if flow down is 
required in accordance with paragraph (d) of FAR clause 52.247-64. 

(2) While not required, the Contractor may flow down to subcontracts for commercial 
items a minimal number of additional clauses necessary to satisfy its contractual 
obligations. 

(d) The Contractor shall include the terms of this clause, including this paragraph (d), in 
subcontracts awarded under this contract. 

(End of Clause) 

Alternate I (Jun 2010). As prescribed in 44.403(b), the Contracting Officer shall substitute the 
following paragraph (d) for paragraph (d) of the base clause, and add the following paragraph 
(e): 

(d) The Contractor shall include the terms of this clause, including this paragraph (d), but 
not including paragraph (e), in subcontracts awarded under this contract. 

(e) To the maximum extent practicable, when the Contractor acts as a purchasing agent 
for the Government with respect to a purchase that exceeds the simplified acquisition 
threshold, the Contractor shall conduct market research (10 U.S.c. 2377(c)) to

(i) 	 Determine if commercial items or, to the extent commercial items suitable · 
to meet the agency's needs are not available, nondevelopmental items are 
available that

(A) 	 Meet the agency' requirements; 

(B) 	 Could be modified to meet the agency's requirements; or 

(C) 	 Could meet the agency's requirements if those requirements were 
modified to a reasonable extent; and 

(ii) 	 Determine the extent to which commercial items or nondevelopmental 
items could be incorporated at the component level. 

1.60 FAR 52.247-1 COMMERCIAL BILL OF LADING NOTATIONS (FEB 2006) 

When the Contracting Officer authorizes supplies to be shipped on a commercial bill of 
lading and the Contractor will be reimbursed these transportation costs as direct 
allowable costs, the Contractor shall ensure before shipment is made that the commercial 
shipping documents are annotated with either of the following notations, as appropriate: 

(A) If the Government is shown as the consignor or the consignee, the annotation shall 
be: 

Transportation is for the [name the specific agency] and the actual total 
transportation charges paid to the carrieres) by the consignor or consignee are 
assignable to, and shall be reimbursed by, the Government. 
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(B) If the Government is not shown as the consignor or the consignee, the annotation 
shall be: 

Transportation is for the [name the specific agency] and the actual total 
transportation charges paid to the carrieres) by the consignor or consignee shall be 
reimbursed by the Government, pursuant to cost-reimbursement contract No. 
________. This may be confirmed by contacting ________ 
[Name and address o/the contract administration office listed in the contract}. 

(End of Clause) 

1.66 FAR 52.251-1 GOVERNMENT SUPPLY SOURCES (AUG 2010) 

As prescribed in 51.107, insert the following clause in solicitations and contracts when 
the contracting officer may authorize the contractor to acquire supplies or services from a 
Government supply source: 

The Contracting Officer may issue the Contractor an authorization to use Government 
supply sources in the performance of this contract. Title to all property acquired by the 
Contractor under such an authorization shall vest in the Government unless otherwise 
specified in the contract. Such property shall not be considered to be "Government
furnished property," as distinguished from "Government property." The provisions of the 
clause entitled "Government Property," at 52.245-1, shall apply to all property acquired 
under such authorization. 

(End of Clause) 

I.75 DEAR 952.209-72 ORGANIZATIONAL CONFLICTS OF INTEREST (AUG 
2009)(ALTERNATE I) 

(A) Purpose. The purpose of this clause is to ensure that the Contractor (1) is not biased 
because of its financial, contractual, organizational, or other interests which relate to 
the work under this contract, and (2) does not obtain any unfair competitive 
advantage over other parties by virtue of its performance of this contract. 

(B) Scope. 	The restrictions described herein shall apply to performance or participation 
by the Contractor and any of its affiliates or their successors in interest (hereinafter 
collectively referred to as "Contractor") in the activities covered by this clause as a 
prime Contractor, subcontractor, cosponsor, joint venturer, consultant, or in any 
similar capacity. For the purpose of this clause, affiliation occurs when a business 
concern is controlled by or has the power to control another or when a third party has 
the power to control.both. 

(1) 	 Use of Contractor's Work Product. 

(i) 	 The Contractor shall be ineligible to participate in any capacity in 
Department contracts, subcontracts, or proposals therefore (solicited and 
unsolicited) which stem directly from the Contractor's performance of 
work under this contract for a period of (Contracting Officer see 48 CFR 
909.507-2 and enter specific term) years after the completion of this 
contract. . Furthermore, unless so directed in writing by the Contracting 
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Officer, the Contractor shall not perform any advisory and assistance 
services work under this contract on any of its products or services or the 
products or services of another firm if the Contractor is or has been 
substantially involved in their development or marketing. Nothing in 
this subparagraph shall preclude the Contractor from competing for 

. follow-on contracts for advisory and assistance services. 

(ii) 	 If, under this contract, the Contractor prepares a complete or essentially 
complete statement ofwork or specifications to be used in competitive 
acquisitions, the Contractor shall be ineligible to perform or participate 
in any capacity in any contractual effort which is based on such 
statement of work or specifications. The Contractor shall not 
incorporate its products or services in such statement of work or 
specifications unless so directed in writing by the Contracting Officer, in 
which case the restriction in this subparagraph shall not apply. 

(iii) 	 Nothing in this paragraph shall preclude the Contractor from offering or 
selling its standard and commercial items to the Government. 

(2) 	 Access to and use of information. 

(i) 	 If the Contractor, in the performance of this contract, obtains access to 
information, such as Department plans, policies, reports, studies, 
financial plans, internal data protected by the Privacy Act of 1974 (5 
U.S.c. 552a), or data which has not been released or otherwise made 
available to the public, the Contractor agrees that without prior written 
approval of the Contracting Officer it shall not

(A) 	 use such information for any private purpose unless the 
information has been released or otherwise made available to the 
public; 

(B) 	 compete for work for the Department based on such information 
for a period of six (6) months after either the completion of this 
contract or until such information is released or otherwise made 
available to the public, whichever is first; 

(C) 	 submit an unsolicited proposal to the Government which is 

(D) 	 based on such information until one year after such information is 
released or otherwise made available to the public; and 

(E) 	 release such information unless such information has previously 
been released or otherwise made available to the public by the 
Department. 

(ii) 	 In addition, the Contractor agrees that to the extent it receives or is given 
access to proprietary data, data protected by the Privacy Act of 1974 (5 
U.S.C. 552a), or other confidential or privileged technical, business, or 
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financial information under this contract, it shall treat such information 
in accordance with any restrictions imposed on such information. 

(iii) 	 The Contractor may use technical data it first produces under this 
contract for its private purposes consistent with paragraphs (b )(2)(i) (A) 
and (D) of this clause and the patent, rights in data, and security 
provisions of this contract. 

(C) Disclosure after award. 

(1) 	 The Contractor agrees that, if changes, including additions, to the facts 
disclosed by it prior to award of this contract, occur during the performance of 
this contract, it shall make an immediate and full disclosure of such changes in 
writing to the Contracting Officer. Such disclosure may include a description 
of any action which the Contractor has taken or proposes to take to avoid, 
neutralize, or mitigate any resulting conflict of interest. The Department may, 
however, terminate the contract for convenience if it deems such termination to 
be in the best interest of the Government. 

(2) 	 In the event that the Contractor was aware of facts required to be disclosed or 
the existence of an actual or potential organizational conflict of interest and did 
not disclose such facts or such conflict of interest to the Contracting Officer, 
DOE may terminate this contract for default. 

(D) Remedies. For breach of any of the above restrictions or for nondisclosure or 
misrepresentation of any facts required to be disclosed concerning this contract, 
including the existence of an actual or potential organizational conflict of interest at 
the time of or after award, the Government may terminate the contract for default, 
disqualify the Contractor from subsequent related contractual efforts, and pursue such 
other remedies as may be permitted by law or this contract. 

(E) Waiver. Requests for waiver under this clause shall be directed in writing to the 
Contracting Officer and shall include a full description of the requested waiver and 
the reasons in support thereof. If it is determined to be in the best interests of the 
Government, the Contracting Officer may grant such a waiver in writing. 

(End of clause) 

Alternate I 

In accordance with 909.507-2 and 970.0905, include the following alternate in the specified 
types of contracts. 

(F) Subcontracts. 

(1) 	 The Contractor shall include a clause, substantially similar to this clause, 
including this paragraph (t), in subcontracts expected to exceed the simplified 
acquisition threshold determined in accordance with 48 CFR part 13 and 
involving the performance of advisory and assistance services as that term is 
defined at 48 CFR 2.l01. The tern1S "contract, " "Contractor," and 
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"Contracting Officer" shall be appropriately modified to preserve the 
Government's rights. 

(2) 	 Prior to the award under this contract of any such subcontracts for advisory and 
assistance services, the Contractor shall obtain from the proposed 
subcontractor or consultant the disclosure required by 48 CFR 909.507-1, and 
shall determine in writing whether the interests disclosed present an actual or 
significant potential for an organizational conflict of interest. Where an actual 
or significant potential organizational conflict of interest is identified, the 
Contractor shall take actions to avoid, neutralize, or mitigate the organizational 
conflict to the satisfaction of the Contractor. If the conflict cannot be avoided 
or neutralized, the Contractor must obtain the approval of the DOE Contracting 
Officer prior to entering into the subcontract. 

(End of alternate) 

1.78 RESERVED 

1.81 DEAR 952.204-75 PUBLIC AFFAIRS (DEC 2000) 

(A) The Contractor must cooperate with the Department in releasing unclassified 
information to the public and news media regarding DOE policies, programs, and 
activities relating to its effort under the contract. The responsibilities under this 
clause must be accomplished through coordination with the Contracting Officer and 
appropriate DOE public affairs personnel in accordance with procedures defined by 
the Contracting Officer. 

(B) The Contractor is responsible for the development, planning, and coordination of 
proactive approaches for the timely dissemination of unclassified information 
regarding DOE activities onsite and offsite, including, but not limited to, operations 
and programs. Proactive public affairs programs may utilize a variety of 
communication media, including public workshops, meetings or hearings, open 
houses, newsletters, press releases, conferences, audio/visual presentations, speeches, 
forums, tours, and other appropriate stakeholder interactions. 

(C) The Contractor's internal procedures must ensure that all releases of information to 
the public and news media are coordinated through, and approved by, a management 
official at an appropriate level within the Contractor's organization. 

(D) The Contractor must comply with DOE procedures for obtaining advance clearances 
on oral, written, and audio/visual informational material prepared for public 
dissemination or use. 

(E) Unless prohibited by law, and in accordance with procedures defined by the 
Contracting Officer, the Contractor must notify the Contracting Officer and 
appropriate DOE public affairs personnel of communications or contacts with 
Members of Congress relating to the effort performed under the contract. 

(F) In accordance with procedures defined by the Contracting Officer, the Contractor 
must notify the Contracting Officer and appropriate DOE public affairs personnel of 
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activities or situations that may attract regional or national news media attention and 
of non-routine inquiries from national news media relating to the effort performed 
under the contract. 

(G) In releases of information to the public and news media, the Contractor must fully 
and accurately identify the Contractor's relationship to the Department and fully and 
accurately credit the Department for its role in funding programs and projects 
resulting in scientific, technical, and other achievements. 

(End of Clause) 

1.83 	 DEAR 952.251-70 CONTRACTOR EMPLOYEE TRAVEL DISCOUNTS (AUG 
2009) 

(a) 	 The Contractor shall take advantage of travel discounts offered to Federal Contractor 
employee travelers by AMTRAK, hotels, motels, or car rental companies, when use 
of such discounts would result in lower overall trip costs and the discounted services 
are reasonably available. Vendors providing these services may require the 
Contractor employee to furnish them a letter of identification signed by the 
authorized Contracting Officer. 

(b) 	 Contracted airlines. Contractors are not eligible for GSA contract city pair fares. 

(c) 	 Discount rail service. AMTRAK voluntarily offers discounts to Federal travelers on 
official business and sometimes extends those discounts to Federal contractor 
employees. 

(d) 	 Hotels/motels. Many lodging providers extend their discount rates for Federal 
employees to Federal contractor employees. 

(e) 	 Car rentals. Surface Deployment and Distribution Command (SDDC) of the 
Department of Defense negotiates rate agreements with car rental companies that are 
available to Federal travelers on official business. Some car rental companies extend 
those discounts to Federal contractor employees. 

(f) 	 Obtaining travel discounts. 

(1) 	 To determine which vendors offer discounts to Government contractors, the 
Contractor may review commercial publications such as the Official Airline 
guides Official Traveler, Innovata, or National Telecommunications. The 
Contractor may also obtain this information from GSA contract Travel 
Management Centers or the Department of Defense's Commercial Travel 
Offices. 

(2) 	 The vendor providing the service may require the Government contractor to 
furnish a letter signed by the Contracting Officer. The following illustrates a 
standard letter of identification. 

OFFICIAL AGENCY LETTERHEAD 


TO: Participating Vendor 


SUBJECT: OFFICIAL TRAVEL OF GOVERNMENT CONTRACTOR 
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(FULL NAME OF TRAVELER), the bearer of this letter is an employee of (COMPANY 
NAME) which has a contract with this agency under Government contract (CONTRACT 
NUMBER). During the period of the contract (GIVE DATES), AND WITH THE 
APPROVAL OF THE CONTRACT VENDOR, the employee is eligible and authorized 
to use available travel discount rates in accordance with Government contracts and/or 
agreements. Government Contract City Pair fares are not available to Contractors. 

SIGNATURE, Title and telephone number of Contracting Officer 

(End of clause) 

1.87 DEAR 970.5243-1 	 CHANGES (DEC 2000) 

(A) Changes and adjustment of fee. The Contracting Officer may at any time and without 
notice to the sureties, if any, issue written directions within the general scope of this 
contract requiring additional work or directing the omission of, or variation in, work 
covered by this contract. If any such direction results in a material change in the 
amount or character of the work described in the "Statement of Work," an equitable 
adjustment of the fee, if any, shall be made in accordance with the agreement of the 
parties and the contract shall be modified in writing accordingly. Any claim by the 
Contractor for an adjustment under this clause must be asserted in writing within 30 
days from the date of receipt by the Contractor of the notification of change; 
provided, however, that the Contracting Officer, if it is determined that the facts 
justify such action, may receive and act upon any such claim asserted at any time 
prior to final payment under this contract. A failure to agree on an equitable 
adjustment under this clause shall be deemed to be a dispute within the meaning of 
the clause entitled "Disputes." 

(B) Work to continue. Nothing contained in this clause shall excuse the Contractor from 
proceeding with the prosecution of the work in accordance with the requirements of 
any direction hereunder. 

(End of Clause) 

1.90 	 FAR 52.222-40 NOTIFICATION OF EMPLOYEE RIGHTS UNDER THE 
NATIONAL LABOR RELATIONS ACT (JULY 2010) 

(a) 	 During the term of this contract, the Contractor shall post a notice, of such size and 
in such form, and containing such content as prescribed by the Secretary of Labor, in 
conspicuous places ,hand about its plants and offices where employees covered by 
the National Labor Relations Act engage in activities relating to the performance' of 
the contract,. including all places where notices to employees are customarily posted 
both physically and electronically, in the languages employees speak, in' accordance 
with 29 CFR 471.2 (d) and (f) . 

(1) 	 Physical posting of the employee notice shall be in conspicuous' places in and 
about the Contractor's plants and offices so that the notice is prominent and 
readily seen by employees who are covered by the National Labor Relation 
Act and engage in activities related to the performance ofthe contract. 
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(2) 	 If the Contractor customarily posts notices to employees electronically, then 
the Contractor Shall also post the required notice electronically by displaying 
prominently, on any website that is maintained by the Contractor and is 
customarily used for notices to employees about terms and conditions of 
employment, a link to the Department of labor's website that contains the full 
text of the poster. The link to the Department's website, as referenced in (b) 
(3) of this section, must read, "Important Notice about Employee Rights to 
Organize and Bargain Collectively with Their Employer. 

(b) 	 This required notice, printed by the Department of Labor, can be

(1) 	 obtained from the Division ofInterpretations and Standards, Office of Labor
Management Standards, u.s. Department of Labor, 200 Constitution Avenue, 
NW, Room N-5609, Washington, DC 20210, (202) 693-0123, or from any 
field office .ofthe Office of Labor-Management Standards or Office of 
Federal Contract Compliance Programs; or 

(2) 	 provided by the Federal contracting agency, if requested; or 

(3) 	 downloaded from the Office of Labor-Management Standards web site at 
www.do1.gov/olms/regs/compliance/E013496; or 

(4) 	 Reproduced and used as exact duplicate copies of the Department of Labor's 
official poster. 

(c) 	 The required text of the Employee Notification referred to in this clause is located at 
Appendix A, Subpart A, 2 9 CFR Part 471. 

(d) 	 The Contractor shall comply with all provisions of the Employee Notice and related 
rules, regulations, and orders of the Secretary of Labor. 

(e) 	 In the event that the Contractor does not comply with the requirements set forth in 
paragraphs (a) through (d) of this clause, this contract may be tem1inated or 
suspended in whole or in part, and the Contractor may be suspended or debarred in 
accordance with 29 CFR 471.14 and FAR Subpart 9.4. Such other sanctions or 
remedies may be imposed as are provided by 29 CFR Part 471, which implements 
E.O. 	 13496 or as otherwise provided by law. 

(f) 	 Subcontracts. 

(1) 	 The Contractor shall include the substance of the provisions of paragraphs (a) 
through (f)of this clause in every subcontract that exceeds $10,000 unless 
exempted by the rules, regulations, or orders of the Secretary of Labor issued 
pursuant to section 3 of Executive Order 13496 of January 30,2009, so that 
such provisions will be binding upon each subcontractor. 

(2) 	 The Contractor and subcontractor are not permitted to procure supplies or 
services in a way designed to avoid the applicability of Executive Order 
13496 or this subpart. 

(3) 	 The Contractor shall take such action with respect to any such subcontract as 

www.do1.gov/olms/regs/compliance/E013496
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may be directed by the Secretary of Labor. as a means of enforcing such 
provisions, including the imposition of sanctions for non compliance. 

(4) 	 However, if the Contractor becomes involved in litigation with a 
subcontractor, or is threatened with such involvement, as a result of such 
direction, the Contractor may request the United States, through the Secretary 
of Labor, to enter into such litigation to protect the interests of the United 
States. 

1.91 	 FAR 52.204-11 AMERICAN RECOVERY AND REINVESTMENT ACT
REPORTING REQUIREMENTS. 

AMERICAN RECOVERY AND REINVESTMENT ACT-REPORTING 
REQUIREMENTS (JUL 2010) 

(a) 	 Definitions. For definitions related to this clause (e.g., contract, first-tier 
subcontract, total compensation etc.) see the Frequently Asked Questions (FAQs) 
available at http://www.whitehouse.govlomblrecoverv faqs contractors. These 
FAQs are also linked under http://www.FederalReporting.gov. 

(b) 	 This contract requires the contractor to provide products and/or services that are 
funded under the American Recovery and Reinvestment Act of 2009 (Recovery 
Act). Section 1512(c) of the Recovery Act requires each contractor to report on its 
use of Recovery Act funds under this contract. These reports will be made available 
to the public. 

(c) 	 Reports from the Contractor for all work funded, in whole or in part, by the 
Recovery Act, are due no later than the 10th day following the end of each calendar 
quarter. The Contractor shall review the Frequently Asked Questions (FAQs) for 
Federal Contractors before. each reporting cycle and prior to submitting each 
quarterly report as the F AQs may be updated from time-to-time. The first report is 
due no later than the 10th day after the end of the calendar quarter in which the 
Contractor received the award. Thereafter, reports shall be submitted no later than 
the 10th day after the end of each calendar quarter. For information on when the 
Contractor shall submit its final report, see 
http://www. whitehouse.govlomblrecovery Jaqs_contractors. 

(d) 	 The Contractor shall report the following information, using the online reporting tool 
available at www.FederalReporting.gov. 

(1) 	 The Government contract and order number, as applicable. 

(2) 	 The amount of Recovery Act funds invoiced by the contractor for the 
reporting period. A cumulative amount from all the reports submitted for this 
action will be maintained by the government's on-line reporting tool. 

(3) 	 A list of all significant services performed or supplies delivered, including 
construction, for which the contractor invoiced in this calendar quarter. 

(4) 	 Program or project title, if any. 

http:www.FederalReporting.gov
http://www
http:http://www.FederalReporting.gov
http://www.whitehouse.govlomblrecoverv
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(5) 	 A description ofthe overall purpose and expected outcomes or results of the 
contract, including significant deliverables and, if appropriate, associated units 
of measure. 

(6) 	 An assessment of the contractor's progress towards the completion of the 
overall purpose and expected outcomes or results of the contract (i.e., not 
started, less than 50 percent completed, completed 50 percent or more, or fully 
completed). This covers the contract (or portion thereof) funded by the 
Recovery Act. 

(7) 	 A narrative description of the employment impact of work funded by the 
Recovery Act. This narrative should be cumulative for each calendar quarter 
and address the impact on the Contractor's and first-tier subcontractors' 
workforce for all first-tier subcontracts valued at $25,000 or more. At a 
minimum, the Contractor shall provide

(i) 	 A brief description of the types ofjobs created and jobs retained in the 
United States and outlying areas (see definition in FAR 2.101). This 
description may rely onjob titles, broader labor categories, or the 
Contractor's existing practice for describing jobs as long as the terms 
used are widely understood and describe the general nature of the 
work; and 

(ii) 	 An estimate of the number ofjobs created and jobs retained by the 
prime Contractor and all first-tier subcontracts valued at $25,000 or 
more, in the United States and outlying areas. A job cannot be 
reported as both created and retained. See an example of how to 
calculate the number ofjobs at 
http://www.whitehouse.gov/omb/recoveryJaqs_contractors. 

(8) 	 Names and total compensation of each of the five most highly compensated 
officers of the Contractor for the calendar year in which the contract is 
awarded if 

(i) In the Contractor's preceding fiscal year, the Contractor received

(A) 	 80 percent or more of its annual gross revenues from Federal 
contracts (and subcontracts), loans, grants (and sub grants) and 
cooperative agreements; and 

(B) 	 $25,000,000 or more in annual gross revenues from Federal 
contracts (and subcontracts), loans, grants (and sub grants) and 
cooperative agreements; and 

(ii) 	 The public does not have access to information about the 
compensation of the senior executives through periodic reports filed 
under section 13(a) or 15(d) of the Securities Exchange Act of 1934 
(15 U.S.c. 78m(a), 780(d)) or section 6104 of the Internal Revenue 
Code of1986. 

http://www.whitehouse.gov/omb/recoveryJaqs_contractors
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(9) 	 For subcontracts valued at less than $25,000 or any subcontracts awarded to 
an individual, or subcontracts awarded to a subcontractor that in the previous 
tax year had gross income under $300,000, the Contractor shall only report the 
aggregate nun1ber of such first tier subcontracts awarded in the quarter and 
their aggregate total dollar amount. 

(10) 	 For any first-tier subcontract funded in whole or in part under the Recovery 
Act, that is valued at $25,000 or more and not subject to reporting under 
paragraph 9, the Contractor shall require the subcontractor to provide the 
information described in paragraphs (d)(10)(i), (ix), (x), (xi), and (xii) of this 
section to the Contractor for the purposes of the quarterly report. The 
Contractor shall advise the subcontractor that the information will be made 
available to the public as required by section 1512 of the Recovery Act. The 
Contractor shall provide detailed information on these first-tier subcontracts 
as follows: 

(i) 	 Unique identifier (DUNS Number) for the subcontractor receiving the 
award and for the subcontractor's parent company, if the subcontractor 
has a parent company. 

(ii) 	 Name of the subcontractor. 

(iii) 	 Amount of the subcontract award. 

(iv) 	 Date of the subcontract award. 

(v) 	 The applicable North American Industry Classification System 
(NAICS) code. 

(vi) 	 Funding agency. 

(vii) 	 A description of the products or services (including construction) 
being provided under the subcontract, including the overall purpose 
and expected outcomes or results of the subcontract. 

(viii) 	 Subcontract number (the contract number assigned by the prime 
contractor). 

(ix) 	 Subcontractor's physical address including street address, city, state, 
and country. Also include the nine digit zip code and congressional 
district if applicable. 

(x) 	 Subcontract primary performance location including street address, 
city, state, and country. Also include the nine-digit zip code and 
congressional district if applicable. 

(xi) 	 Names and total compensation of each of the subcontractor's five most 
highly compensated officers, for the calendar year in which the 
subcontract is awarded if 

(A) 	 In the subcontractor's preceding fiscal year, the subcontractor 
received
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(1) 	 80 percent or more of its annual gross revenues in Federal 
contracts (and subcontracts), loans, grants (and subgrants), 
and cooperative agreements; and 

(2) 	 $25,000,000 or more in annual gross revenues from Federal 
contracts (and subcontracts), loans, grants (and subgrants), 
and cooperative agreements; and 

(B) 	 The public does not have access to information about the 
compensation of the senior executives through periodic reports 
filed under section 13(a) or 15(d) of the Securities Exchange Act 
of 1934 (15 U.S.c. 78m(a), 780(d)) or section 6104 of the 
Internal Revenue Code of 1986. 

(xii) 	 A narrative description of the employment impact of work funded by 
the Recovery Act. This narrative should be cumulative for each 
calendar quarter and address the impact on the subcontractor's 
workforce. At a minimum, the subcontractor shall provide

(A) 	 A brief description of the types ofjobs created and jobs retained 
in the United States and outlying areas (see definition in FAR 
2.101). This description may rely on job titles, broader labor 
categories, or the subcontractor's existing practice for describing 
jobs as long as the terms used are widely understood and 
describe the general nature of the work; and 

(B) 	 An estimate of the number ofjobs created and jobs retained by 
the subcontractor in the United States and outlying areas. A job 
cannot be reported as both created and retained. See an example 
of how to calculate the number ofjobs at 
http://www.whitehouse.gov/omb/ recovery Jaqs_contractors. 

(End of clause) 

1.92 	 FAR 52.223-2 AFFIRMATIVE PROCUREMENT OF BIOBASED 
PRODUCTS UNDER SERVICE AND CONSTRUCTION 
CONTRACTS (DEC 2007) 

(a) In the performance of this contract, the contractor shall make maximum use of 
biobased products that are United States Department of Agriculture (USDA)
designated items unless

(1) 	 The product cannot be acquired

(i) 	 Competitively within a time frame providing for compliance with the 
contract performance schedule; 

(ii) 	 Meeting contract performance requirements; or 

(iii) 	 At a reasonable price. 

http://www.whitehouse.gov/omb
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(2) 	 The product is to be used in an application covered by a USDA categorical 
exemption (see 7 CFR 2902.10 et seq.). For example, some USDA-designated 
items such as mobile equipment hydraulic fluids, diesel fuel additives, and 
penetrating lubricants are excluded from the preferred procurement 
requirement for the application of the USDA-designated item to one or both of 
the following: 

(i) 	 Spacecraft system and launch support equipment. 

(ii) 	 Military equipment, i.e., aproduct or system designed or procured for 
combat or combat-related missions. 

(b) Information about this requirement and these products is available at 

http://www . usda. gov Ibiopreferred. 


(End of clause) 

1.93 	 FAR 52.223-15 ENERGY EFFICIENCY IN ENERGY-CONSUMING 
PRODUCTS (DEC 2007) 

(a) 	Definition. As used in this clause

"Energy-efficient product"

(1) 	 Means a product that

(i) 	 Meets Department of Energy and Environmental Protection Agency 
criteria for use of the Energy Star trademark label; or 

(ii) 	 Is in the upper 25 percent of efficiency for all similar products as 
designated by the Department of Energy's Federal Energy Management 
Program. 

(2) The term "product" does not include any energy-consuming product or system 
designed or procured for combat or combat-related missions (42 U.S.c. 8259b). 

(b) The Contractor shall ensure that energy-consuming products are energy efficient 
products (i.e., ENERGY STAR® products or FEMP-designated products) at the time 
of contract award, for products that are

(1) 	 Delivered; 

(2) 	 Acquired by the Contractor for use in performing services at a Federally
controlled facility; 

(3) 	 Furnished by the Contractor for use by the Government; or 

(4) 	 Specified in the design of a building or work, or incorporated during its 
construction, renovation, or maintenance. 

(c) 	The requirements of paragraph (b) apply to the Contractor (including any 
subcontractor) unless

(1) 	 The energy-consuming product is not listed in the ENERGY STAR® Program 
orFEMP; or 

http://www
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(2) 	 Otherwise approved in writing by the Contracting Officer. 

(d) Information about these products is available for

(1) 	 ENERGY STAR® at http://www.energystar.gov/products; and 

(2) 	 FEMP at 
http://www 1.eere.energy. gov /femp/procurement/ eep requirements.html. 

(End of clause) 

1.94 FAR 52.223-17 	 AFFIRMATIVE PROCUREMENT OF EPA-DESIGNATED 
ITEMS IN SERVICE AND CONSTRUCTION CONTRACTS 
(MAY 2008) 

(a) In the performance of this contract, the Contractor shall make maximum use of 
products containing recovered materials that are EPA-designated items unless the 
product cannot be acquired

(1) 	 Competitively within a timeframe providing for compliance with the contract 
performance schedule; 

(2) 	 Meeting contract performance requirements; or 

(3) 	 At a reasonable price. 

(b) Information about this requirement is available at EPA's Comprehensive 
Procurement Guidelines web site, http://www.epa.gov/cpg/. The list of EPA
designated items is available at http://www.epa.gov/cpg/products.htm. 

(End of clause) 

1.95 FAR 52.223-10 	 WASTE REDUCTION PROGRAM (AUG 2000) 

(a) Definitions. As used in this clause

"Recycling" means the series of activities, including collection, separation, and 
processing, by which products or other materials are recovered from the solid waste 
stream for use in the form of raw materials in the manufacture of products other than 
fuel for producing heat or power by combustion. 

"Waste prevention" means any change in the design, manufacturing, purchase, oruse 
of materials or products (including packaging) to reduce their amount or toxicity 
before they are discarded. Waste prevention also refers to the reuse of products or 
materials. 

"Waste reduction" means preventing or decreasing the amount of waste being 
generated through waste prevention, recycling, or purchasing recycled and 
environmentally preferable products. 

(b) Consistent with the requirements of Section 701 of Executive Order 13101, the 
Contractor shall establish a program to promote cost-effective waste reduction in all 
operations and facilities covered by this contract. The Contractor's programs shall 
comply with applicable Federal, State, and local requirements, specifically including 

http://www.epa.gov/cpg/products.htm
http://www.epa.gov/cpg
http://www
http://www.energystar.gov/products
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Section 6002 of the Resource Conservation and Recovery Act (42 U.S.C. 6962, et 
seq.) and implementing regulations (40 CFR Part 247). 

(End of clause) 

1.96 	 FAR 52.204-10 REPORTING EXECUTIVE COMPENSATION AND FIRST
TIER SUBCONTRACT AWARDS (JUL 2010) 

(a) Definitions. As used in this clause: 

"Executive" means officers, managing partners, or any other employees in 
management positions. 

"First-tier subcontract" means a subcontract awarded directly by a Contractor to 
furnish supplies or services (including construction) for performance of a prime 
contract, but excludes supplier agreements with vendors, such as longterm 
arrangements for materials or supplies that would normally be applied to a 
Contractor's general and administrative expenses or indirect cost. 

"Total compensation" means the cash and noncash dollar value earned by the 
executive during the Contractor's preceding fiscal year and includes the following 
(for more information see 17 CFR 229.402(c)(2)): 

(1) 	 Salary and bonus. 

(2) 	 Awards ofstock, stock options, and stock appreciation rights. Use the dollar 
amount recognized for financial statement reporting purposes with respect to the 
fiscal year in accordance with the Statement of Financial Accounting Standards 
No. 123 (Revised 2004) (FAS 123R), Shared Based Payments. 

(3) 	 Earnings for services under non-equity incentive plans. This does not include 
group life, health, hospitalization or medical reimbursement plans that do not 
discriminate in favor of executives, and are available generally to all salaried 
employees. 

(4) 	 Change in pension value. This is the change in present value of defined benefit 
and actuarial pension plans. 

(5) 	 Above-market earnings on deferred compensation which is not tax-qualified. 

(6) 	 Other compensation, if the aggregate value of all such other compensation (e.g., 
severance, termination payments, value oflife insurance paid on behalfof the 
employee, perquisites or property) for the executive exceeds $10,000. 

(b) Section 2(d)(2) of the Federal Funding Accountability and Transparency Act of2006 
(Pub. L. 109-282), as amended by section 6202 of the Government Funding 
Transparency Act of 2008 (Pub. L. 110-252), requires the Contractor to report 
information on subcontract awards. The law requires all reported information be 
made public, therefore, the Contractor is responsible for notifying its subcontractors 
that the required information will be made public. 

(c) (1) 	 Unless otherwise directed by the contracting officer, by the end of the month 
following the month of award of a first-tier subcontract with a value of $25,000 
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or more, (and any modifications to these subcontracts that change previously 
reported data), the Contractor shall report the following information at 
http://wwwfsrs.gov for each first-tier subcontract. (The Contractor shall follow 
the instructions at http://wwwfsrs.gov to report the data.) 

(i) 	 Unique identifier (DUNS Number) for the subcontractor receiving the 
award and for the subcontractor's parent company, if the subcontractor 
has a parent company. 

(ii) 	 Name of the subcontractor. 

(iii) 	 Amount of the subcontract award. 

(iv) 	 Date of the subcontract award. 

(v) 	 A description of the products or services (including construction) being 
provided under the subcontract, including the overall purpose and 
expected outcomes or results of the subcontract. 

(vi) 	 Subcontract number (the subcontract number assigned by the 

Contractor). 


(vii) 	 Subcontractor's physical address including street address, city, state, and 
country. Also include the nine digit zip code and congressional district. 

(viii) 	 Subcontractor's primary performance location including street address, 
city, state, and country. Also include the nine-digit zip code and 
congressional district. 

(ix) 	 The prime contract number, and order number if applicable. 

(x) 	 Awarding agency name and code. 

(xi) 	 Funding agency name and code. 

(xii) 	 Government contracting office code. 

(xiii) 	 Treasury account symbol (TAS) as reported in FPDS. 

(xiv) 	 The applicable North American Industry Classification System code 
(NAICS). 

(2) 	 By the end of the month following the month of a contract award, and annually 
thereafter, the Contractor shall report the names and total compensation of each 
of the five most highly compensated executives for the Contractor's preceding 
completed fiscal year at http://www.ccr.gov,if

(i) In the Contractor's preceding fiscal year, the Contractor received

(A) 	 80 percent or more of its annual gross revenues from Federal 
contracts (and subcontracts), loans, grants (and sub grants) and 
cooperative agreements; and 

(B) 	 $25,000,000 or more in annual gross revenues from Federal 
contracts (and subcontracts), loans, grants (and sub grants) and 

http://www.ccr.gov,if
http:http://wwwfsrs.gov
http:http://wwwfsrs.gov
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cooperative agreements; and 

(ii) 	 The public does not have access to information about the compensation 
of the executives through periodic reports filed under section 13(a) or 
15(d) ofthe Securities Exchange Act of 1934 (15 U.S.c. 78m(a), 
780(d)) or section 6104 of the Internal Revenue Code of 1986. (To 
determine if the public has access to the compensation information, see 
the U.S. Security and Exchange Commission total compensation filings 
at http://www.sec.gov/answers/execomp.htm.) 

(3) 	 Unless otherwise directed by the contracting officer, by the end ofthe month 
following the month of a first-tier subcontract with a value of $25,000 or more, 
and annually thereafter, the Contractor shall report the names and total 
compensation of each of the five most highly compensated executives for each 
first-tier subcontractor for the subcontractor's preceding completed fiscal year at 
http://www.(srs.gov,if

(i) 	 In the subcontractor's preceding fiscal year, the subcontractor 
received

(A) 	 80 percent or more of its annual gross revenues from Federal 
contracts (and subcontracts), loans, grants (and sub grants) and 
cooperative agreements; and 

(B) 	 $25,000,000 or more in annual gross revenues from Federal 
contracts (and subcontracts), loans, grants (and subgrants) and 
cooperative agreements; and 

(ii) 	 The public does not have access to information about the compensation 
of the executives through periodic reports filed under section 13(a) or 
15(d) of the Securities Exchange Act of 1934 (15 U.S.C. 78m(a), 
780(d)) or section 6104 of the Internal Revenue Code of 1986. (To 
determine if the public has access to the compensation information, see 
the U.S. Security and Exchange Commission total compensation filings 
at http://www.sec.gov/answers/execomp.htm .) 

(d) (1) 	 If the Contractor in the previous tax year had gross income, from all sources, 
under $300,000, the Contractor is exempt from the requirement to report 
subcontractor awards. 

(2) 	 If a subcontractor in the previous tax year had gross income from all sources 
under $300,000, the Contractor does not need to report awards to that 
subcontractor . 

(e) Phase-in of reporting of subcontracts of $25,000 or more. 

(1) 	 Until September 30,2010, any newly awarded subcontract must be reported if 
the prime contract award amount was $20,000,000 or more. 

(2) 	 From October 1,2010, until February 28,2011, any newly awarded subcontract 
'must be reported if the prime contract award amount was $550,000 or more. 

http://www.sec.gov/answers/execomp.htm
http://www.(srs.gov,if
http://www.sec.gov/answers/execomp.htm
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(3) 	 Starting March 1,2011, any newly awarded subcontract must be reported if the 
prime contract award amount was $25,000 or more. 

(End of clause) 

1.123 	 FAR 52.203-13 CONTRACTOR CODE OF BUSINESS ETHICS AND 
CONDUCT (APR 2010) 

(A) Dejinition. As used in this clause-

"Agent" means any individual, including a director, an officer, an employee, or an 
independent Contractor, authorized to act on behalf of the organization. 

"Full cooperation"

(1) 	 Means disclosure to the Government of the information sufficient for law 
enforcement to identify the nature and extent of the offense and the individuals 
responsible for the conduct. It includes providing timely and complete 
response to Government auditors' and investigators' request for documents and 
access to employees with information; 

(2) 	 Does not foreclose any Contractor rights arising in law, the FAR, or the terms 
of the contract. It does not require

(i) 	 A Contractor to waive its attorney-client privilege or the protections 
afforded by the attorney work product doctrine; or 

(ii) 	 Any officer, director, owner, or employee of the Contractor, including a 
sole proprietor, to waive his or her attorney client privilege or Fifth 
Amendment rights; and 

(3) 	 Does not restrict a Contractor from

(i) 	 Conducting an internal investigation; or 

(ii) 	 Defending a proceeding or dispute arising under the contract or related 
to a potential or disclosed violation. 

"Principal" means an officer, director, owner, partner, or a person having primary 
management or supervisory responsibilities within a business entity (e.g., general 
manager; plant manager; head of a division or business segment; and similar 
positions). 

"Subcontract" means any contract entered into by a subcontractor to furnish supplies 
or services for perfornlance of a prime contract or a subcontract. 

"Subcontractor" means any supplier, distributor, vendor,orfirm that furnished 
supplies or services to or for a prime contractor or another subcontractor. 

"United States" means the 50 States, the District of Columbia, and outlying areas. 

(B) Code ofbusiness ethics and conduct. 

(1) 	 Within 30 days after contract award, unless the Contracting Officer establishes 
a longer time period, the Contractor shall 
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(i) 	 Have a written code of business ethics and conduct; 

(ii) 	 Make a copy of the code available to each employee engaged in 
performance of the contract. 

(2) 	 The Contractor shall 

(i) 	 Exercise due diligence to prevent and detect criminal conduct; and 

(ii) 	 Otherwise promote an organizational culture that encourages ethical 
conduct and a commitment to compliance with the law. 

(3) 	 (i) The Contractor shall timely disclose, in writing, to the agency Office of 
the Inspector General (OIG), with a copy to the Contracting Officer, 
whenever, in connection with the award, performance, or closeout of this 
contract or any subcontract thereunder, the Contractor has credible 
evidence that a principal, employee, agent, or subcontractor of the 
Contractor has committed

(A) 	 A violation of Federal criminal law involving fraud, conflict of 
interest, bribery, or gratuity violations found in Title 18 of the 
United States Code; or 

(B) 	 A violation of the civil False Claims Act (31 U.S.c. 3729-3733). 

(ii) 	 The Governnlent, to the extent permitted by law and regulation, will 
safeguard and treat information obtained pursuant to the Contractor's 
disclosure as confidential where the information has been marked 
"confidential" or "proprietary" by the company. To the extent permitted 
by the law and regulation, such information will not be released by the 
Government to the public pursuant to a Freedom of Information Act 
request, 5 U.S.c. Section 552, without prior notification to the 
Contractor. The Government may transfer documents provided by the 
Contractor to any department or agency within the Executive Branch if 
the information relates to matters within the organization's jurisdiction. 

(iii) 	 If the violation relates to an order against a Government wide acquisition 
contract, a multi-agency contract, a multiple-award schedule contract 
such as the Federal Supply Schedule, or any other procurement 
instrument intended for use by multiple agencies, the Contractor shall 
notify the OIG of the ordering agency and the IG of the agency 
responsible for the basic contract. 

(C) Business ethics awareness and compliance program and internal control system. 
This paragraph (c) does not apply if the Contractor has represented itself as a small 
business concern pursuant to the award of this contract or if this contract is for the 
acquisition ofa commercial item as defined at FAR 2.101. The Contractor shall 
establish the following within 90 days after contract award, unless the Contracting 
Officer establishes a longer time period: 

(1) 	 An ongoing business ethics awareness and compliance program. 
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(i) 	 This program shall include reasonable steps to communicate periodically 
and in a practical manner the Contractor's standards and procedures and 
other aspects of the Contractor's business ethics awareness and 
compliance program and internal control system, by conducting 
effective training programs and otherwise disseminating information 
appropriate to an individual's respective roles and responsibilities. 

(ii) 	 The training conducted under this program shall be provided to the 
Contractor's principals and employees, and as appropriate, the 
Contractor's agents and subcontractors. 

(2) 	 An internal control system. 

(i) 	 The Contractor's internal control system shall 

(A) 	 Establish standards and procedures to facilitate timely discovery 
of improper conduct in connection with Government contracts; 
and 

(B) 	 Ensure corrective measures are promptly instituted and carried 
out. 

(ii) 	 At a minimum, the Contractor's internal control system shall provide for 
the following: 

(A) 	 Assignment of responsibility at a sufficiently high level and 
adequate resources to ensure effectiveness of the business ethics 
awareness and compliance program and internal control system. 

(B) 	 Reasonable efforts not to include an individual as a principal, 
whom due diligence would have exposed as having engaged in 
conduct that is in conflict with the Contractor's code of business 
ethics and conduct. 

(C) 	 Periodic reviews of company business practices, procedures, 
policies, and internal controls for compliance with the 
Contractor's code of business ethics and conduct and special 
requirements of Government contracting, including

(1) 	 Monitoring and auditing to detect criminal conduct; 

(2) 	 Periodic evaluation of the effectiveness of the business 
ethics awareness and compliance program and internal 
control system, especially if criminal conduct has been 
detected; and 

(3) 	 Periodic assessment of the risk of criminal conduct, with 
appropriate steps to design, implement, or modify the 
business ethics awareness and compliance program and the 
internal control system as necessary to reduce the risk of 
criminal conduct identified through this process. 
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(D) 	 An internal reporting mechanism, such as a hotline, which allows 
for anonymity or confidentiality, by which employees may report 
suspected instances of improper conduct, and instructions that 
encourage employees to make such reports. 

(E) 	 Disciplinary action for improper conduct or for failing to take 
reasonable steps to prevent or detect improper conduct. 

(F) 	 Timely disclosure, in writing, to the agency OIG, with a copy to 
the Contracting Officer, whenever, in connection with the award, 
performance, or closeout of any Government contract performed 
by the Contractor or a subcontractor there under, the Contractor 
has credible evidence that a principal, employee, agent, or 
subcontractor of the Contractor has committed a violation of 
Federal criminal law involving fraud, conflict of interest, bribery, 
or gratuity violations found in Title 18 U.S.c. or a violation of 
the civil False Claims Act (31 U.S.C. 3729-3733). 

(1) 	 If a violation relates to more than one Government contract, 
the Contractor may make the disclosure to the agency OIG 
and Contracting Officer responsible for the largest dollar 
value contract impacted by the violation. 

(2) 	 If the violation relates to an order against a Governmentwide 
acquisition contract, a multi-agency contract, a multiple
award schedule contract such as the Federal Supply 
Schedule, or any other procurement instrument intended for 
use by multiple agencies, the contractor shall notify the OIG 
of the ordering agency and the IG of the agency responsible 
for the basic contract, and the respective agencies' 
contracting officers. 

(3) 	 The disclosure requirement for an individual contract 
continues until at least 3 years after final payment on the 
contract. 

(4) 	 The Government will safeguard such disclosures in 
accordance with paragraph (b)(3)(ii) of this clause. 

(G) 	 Full cooperation with any Government agencies responsible for 
audits, investigations, or corrective actions. 

(D) Subcontracts. 

(1) 	 The Contractor shall include the substance of this clause, including this 
paragraph (d), in subcontracts that have a value in excess of $5,000,000 and a 
performance period of more than 120 days. 

(2) 	 In altering this clause to identify the appropriate parties, all disclosures of 
violation of the civil False Claims Act or of Federal criminal law shall be 
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directed to the agency Office of the Inspector General, with a copy to the 
Contracting Officer. 

(End of clause) 

1.126 	 DEAR 970.5203-2 PERFORMANCE IMPROVEMENT AND 
COLLABORATION (MAY 2006) 

(A) The Contractor agrees that it shall affinnatively identify, evaluate, and institute 
practices, where appropriate, that will improve perfonnance in the areas of 
environmental and health, safety, scientific and technical, security, business and 
administrative, and any other areas of perfonnance in the management and operation 
of the contract. This may entail the alteration of existing practices or the institution of 
new procedures to more effectively or efficiently perfonn any aspect of contract 
perfonnance or reduce overall cost of operation under the contract. Such 
improvements may result from changes in organization, outsourcing decisions, 
simplification of systems while retaining necessary controls, or any other approaches 
consistent with the statement of work and perforn1ance measures of this contract. 

(B) The Contractor agrees to work collaboratively with the Department, all other 
management and operating, DOE major facilities management contractors and 
affiliated contractors which manage or operate DOE sites or facilities for the 
following purposes: (i) to exchange inforn1ation generally, (ii) to evaluate concepts 
that may be of benefit in resolving common issues, in confronting common problems, 
or in reducing costs of operations, and (iii) to otherwise identify and implement DOE
complex-wide management improvements discussed in paragraph (a) . In doing so, it 
shall also affinnatively provide infonnation relating to its management improvements 
to such contractors, including lessons learned, subject to security considerations and 
the protection of data proprietary to third parties. 

(C) The Contractor may consult with the Contracting Officer in those instances in which 
improvements being considered pursuant to paragraph (A) involve the cooperation of 
the DOE. The Contractor may request the assistance of the Contracting Officer in the 
communication of the success of improvements to other management and operating 
contractors in accordance with paragraph (B) of this clause. 

(D) The Contractor shall notify the Contracting Officer and seek approval where 
necessary to fulfill its obligations under the contract. Compliance with this clause in 
no way alters the obligations of the Contractor under any other provision of this 
contract. 

(End of Clause) 

1.127 DEAR 970.5226-3 COMMUNITY COMMITMENT (DECEMBER 2000) 

It is the policy of the DOE to be a constructive partner in the geographic region in which 
DOE conducts its business. The basic elements of this policy include: (1) Recognizing 
the diverse interests of the region and its stakeholders, (2) engaging regional stakeholders 
in issues and concerns of mutual interest, and (3) recognizing that giving back to the 
community is a worthwhile business practice. Accordingly, the Contractor agrees that its 
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business operations and performance under the Contract will be consistent with the intent 
of the policy and elements set forth above. 

(End of Clause) 

1.130 	 FAR 52.222-6 DAVIS-BACON ACT (JUL 2005) 

(A)Definition.-"Site of the work"

(1) 	 Means-

(i) 	 The primary site ofthe work. The physical place or places where the 
construction called for in the contract will remain when work on it is 
completed; and 

(ii) 	 The secondary site ofthe work, ifany. Any other site where a 
significant portion of the building or work is constructed, provided that 
such site is 

(A) 	 Located in the United States; and 

(B) 	 Established specifically for the performance of the contract or 
project; 

(2) 	 Except as provided in paragraph (3) of this definition, includes any fabrication 
plants, mobile factories, batch plants, borrow pits, job headquarters, tool yards, 
etc., provided

(i) 	 They are dedicated exclusively, or nearly so, to performance of the 
contract or project; and 

(ii) 	 They are adjacent or virtually adjacent to the "primary site of the work" 
as defined in paragraph (a) (1 )(i), or the "secondary site of the work" as 
defined in paragraph (a)(1)(ii) of this definition; 

(3) 	 Does not include permanent home offices, branch plant establishments, 
fabrication plants, or tool yards of a Contractor or subcontractor whose 
locations and continuance in operation are determined wholly without regard to 
a particular Federal contract or project. In addition, fabrication plants, batch 
plants, borrow pits, job headquarters, yards, etc., of a commercial or material 
supplier which are established by a supplier of materials for the project before 
opening of bids and not on the Project site, are not included in the "site of the 
work." Such permanent, previously established facilities are not a part of the 
"site of the work" even if the operations for a period of time may be dedicated 
exclusively or nearly so, to the performance of a contract. 

(B) (1) 	 All laborers and mechanics employed or working upon the site of the work will 
be paid unconditionally and not less often than once a week, and without 
subsequent deduction or rebate on any account (except such payroll deductions 
as are permitted by regulations issued by the Secretary of Labor under the 
Copeland Act (29 CFR Part 3)), the full amount of wages and bona fide fringe 
benefits (or cash equivalents thereof) due at time of payment computed at rates 



B&W Y-12 
Modification 218 

DE-AC05-000R22800 
Page 68 

not less than those contained in the wage determination of the Secretary of 
Labor which is attached hereto and made a part hereof, or as may be 
incorporated for a secondary site of the work, regardless ofany contractual 
relationship which may be alleged to exist between the Contractor and such 
laborers and mechanics. Any wage determination incorporated for a secondary 
site of the work shall be effective from the first day on which work under the 
contract was performed at that site and shall be incorporated without any 
adjustment in contract price or estimated cost. Laborers employed by the 
construction Contractor or construction subcontractor that are transporting 
portions of the building or work between the secondary site of the work and the 
primary site of the work shall be paid in accordance with the wage 
determination applicable to the primary site of the work. 

(2) 	 Contributions made or costs reasonably anticipated for bona fide fringe 
benefits under section 1 (b )(2) of the Davis-Bacon Act on behalf of laborers or 
mechanics are considered wages paid to such laborers or mechanics, subject to 
the provisions of paragraph (e) of this clause; also, regular contributions made 
or costs incurred for more than a weekly period (but not less often than 
quarterly) under plans, funds, or programs which cover the particular weekly 
period, are deemed to be constructively made or incurred during such period. 

(3) 	 Such laborers and mechanics shall be paid not less than the appropriate wage 
rate and fringe benefits in the wage determination for the classification of work 
actually performed, without regard to skill, except as provided in the clause 
entitled Apprentices and Trainees. Laborers or mechanics performing work in 
more than one classification may be compensated at the rate specified for each 
classification for the time actually worked therein; provided, that the 
employer's payroll records accurately set forth the time spent in each 
classification in which work is performed. 

(4) 	 The wage determination (including any additional classifications and wage 
rates conformed under paragraph (c) of this clause) and the Davis-Bacon poster 
(WH-1321) shall be posted at all times by the Contractor and its subcontractors 
at the site of the work in a prominent and accessible place where it can be 
easily seen by the workers. 

(C) (1) The Contracting Officer shall require that any class of laborers or mechanics 
which is not listed in the wage determination and which is to be employed 
under the contract shall be classified in conformance with the wage 
determination. The Contracting Officer shall approve an additional 
classification and wage rate and fringe benefits therefor only when all the 
following criteria have been met: 

(i) The work to be performed by the classification requested is not 
performed by a classification in the wage determination. 

(ii) The classification is utilized in the area by the construction industry. 
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(iii) 	 The proposed wage rate, including any bona fide fringe benefits, bears a 
reasonable relationship to the wage rates contained in the wage 
determination. 

(2) 	 Ifthe Contractor and the laborers and mechanics to be employed in the 
classification (if known), or their representatives, and the Contracting Officer 
agree on the classification and wage rate (including the amount designated for 
fringe benefits, where appropriate), a report of the action taken shall be sent by 
the Contracting Officer to the Administrator of the: 

Wage and Hour Division 

Employment Standards Administration 

U.S. Department of Labor 

Washington, DC 20210 


The Administrator or an authorized representative will approve, modify, or 
disapprove every additional classification action within 30 days of receipt and 
so advise the Contracting Officer or will notify the Contracting Officer within 
the 30-day period that additional time is necessary. 

(3) 	 In the event the Contractor, the laborers or mechanics to be employed in the 
classification, or their representatives, and the Contracting Officer do not agree 
on the proposed classification and wage rate (including the amount designated 
for fringe benefits, where appropriate), the Contracting Officer shall refer the 
questions, including the views of all interested parties and the recommendation 
of the Contracting Officer, to the Administrator of the Wage and Hour Division 
for determination. The Administrator, or an authorized representative, will 
issue a determination within 30 days of receipt and so advise the Contracting 
Officer or will notify the Contracting Officer within the 30-day period that 
additional time is necessary. 

(4) 	 The wage rate (including fringe benefits, where appropriate) determined 
pursuant to subparagraphs (c )(2) and (c )(3) of this clause shall be paid to all 
workers performing work in the classification under this contract from the first 
day on which work is performed in the classification. 

(D) Whenever the minimum wage rate prescribed in the contract for a class of laborers or 
mechanics includes a fringe benefit which is not expressed as an hourly rate, the 
Contractor shall either pay the benefit as stated in the wage determination or shall pay 
another bona fide fringe benefit or an hourly cash equivalent thereof. 

(E) If the Contractor does not make payments to a trustee or other third person, the 
Contractor may consider as part of the wages of any laborer or mechanic the amount 
of any costs reasonably anticipated in providing bona fide fringe benefits under a plan 
or program; provided, That the Secretary of Labor has found, upon the written request 
of the Contractor, that the applicable standards of the Davis-Bacon Act have been 
met. The Secretary of Labor may require the Contractor to set aside in a separate 
account assets for the meeting of obligations under the plan or program. 
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(End of Clause) 

1.132 FAR 52.222-8 PAYROLLS AND BASIC RECORDS (JUN 2010) 

(A) Payrolls and basic records relating thereto shall be maintained by the Contractor 
during the course of the work and preserved for a period of 3 years thereafter for all 
laborers and mechanics working at the site of the work. Such records shall contain 
the name, address, and social security number of each such worker, his or her correct 
classification, hourly rates of wages paid (including rates of contributions or costs 
anticipated for bona fide fringe benefits or cash equivalents thereof of the types 
described in section 1 (b)(2)(B) of the Davis-Bacon Act), daily and weekly number of 
hours worked, deductions made, and actual wages paid. Whenever the Secretary of 
Labor has found, under paragraph (d) of the clause entitled Davis-Bacon Act, that the 
wages of any laborer or mechanic include the amount of any costs reasonably 
anticipated in providing benefits under a plan or program described in section 
1 (b )(2 )(B) of the Davis-Bacon Act, the Contractor shall maintain records which show 
that the commitment to provide such benefits is enforceable, that the plan or program 
is financially responsible, and that the plan or program has been communicated in 
writing to the laborers or mechanics affected, and records which show the costs 
anticipated or the actual cost incurred in providing such benefits. Contractors 
employing apprentices or trainees under approved programs shall maintain written 
evidence of the registration of apprenticeship programs and certification of trainee 
programs, the registration of the apprentices and trainees, and the ratios and wage 
rates prescribed in the applicable programs. 

(B) (1) 	 The Contractor shall submit weekly for each week in which any contract work 
is performed a copy ofall payrolls to the Contracting Officer. The payrolls 
submitted shall set out accurately and completely all of the information 
required to be maintained under paragraph (A) of this clause, except that full 
social security numbers and home addresses shall not be included on weekly 
transmittals. Instead the payrolls shall only need to include an individually 
identifying number for each employee (e.g., the last four digits of the 
employee's social security number). The required weekly payroll information 
may be submitted in any form desired. Optional Form WH-347 is available for 
this purpose and may be obtained from the U.S. Department of Labor Wage 
and Hour Division website at http://www.dol.gov/whdJforms/wh347.pdf . The 
Prime Contractor is responsible for the submission of copies of payrolls by all 
subcontractors. Contractors and subcontractors shall maintain the full social 
security number and current address of each covered worker, and shall provide 
them upon request to the Contracting Officer, the Contractor, or the Wage and 
Hour Division of the Department of Labor for purposes of an investigation or 
audit of compliance with prevailing wage requirements. It is not a violation of 
this section for a Prime Contractor to require a subcontractor to provide 
addresses and social security numbers to the Prime Contractor for its own 
records, without weekly submission to the Contracting Officer. 

http://www.dol.gov/whdJforms/wh347.pdf
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(2) 	 Each payroll submitted shall be accompanied by a "Statement of Compliance," 
signed by the Contractor or subcontractor or his or her agent who pays or 
supervises the payment of the persons employed under the contract and shall 
certify -

(i) 	 That the payroll for the payroll period contains the information required 
to be maintained under paragraph (A) of this clause and that such 
information is correct and complete; 

(ii) 	 That each laborer or mechanic (including each helper, apprentice, and 
trainee) employed on the contract during the payroll period has been 
paid the full weekly wages earned, without rebate, either directly or 
indirectly, and that no deductions have been made either directly or 
indirectly from the full wages earned, other than permissible deductions 
as set forth in the Regulations, 29 CFR Part 3; and 

(iii) 	 That each laborer or mechanic has been paid not less than the applicable 
wage rates and fringe benefits or cash equivalents for the classification 
of work performed, as specified in the applicable wage determination 
incorporated into the contract. 

(3) 	 The weekly submission of a properly executed certification set forth on the 
reverse side of Optional Form WH-347 shall satisfy the requirement for 
submission of the "Statement of Compliance" required by subparagraph (b )(2) 
of this clause. 

(4) 	 The falsification of any of the certifications in this clause may subject the 
Contractor or subcontractor to civil or criminal prosecution under Section 1001 
of Title 18 and Section 3729 of Title 31 of the United States Code. 

(C) The Contractor or subcontractor shall make the records required under paragraph (A) 
of this clause available for inspection, copying, or transcription by the Contracting 
Officer or authorized representatives of the Contracting Officer or the Department of 
Labor. The Contractor or subcontractor shall permit the Contracting Officer or 
representatives of the Contracting Officer or the Department of Labor to interview 
employees during working hours on the job. If the Contractor or subcontractor fails 
to submit required records or to make them available, the Contracting Officer may, 
after written notice to the Contractor, take such action as may be necessary to cause 
the suspension of any further payment. Furthermore, failure to submit the required 
records upon request or to make such records available may be grounds for 
debarment action pursuant to 29 CFR 5.12. 

(End of Clause) 

1.133 FAR 52.222-9 APPRENTICES AND TRAINEES (JUL 2005) 

(A)Apprentices. 

(l) 	 An apprentice will be permitted to work at less than the predetermined rate for 
the work they performed when they are employed
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(i) 	 Pursuant to and individually registered in a bona fide apprenticeship 
program registered with the u.s. Department of Labor, Employment 
and Training Administration, Office of Apprenticeship and Training, 
Employer, and Labor Services (OATELS) or with a State 
Apprenticeship Agency recognized by the OA TELS; or 

(ii) 	 In the first 90 days of probationary employment as an apprentice in such 
an apprenticeship program, even though not individually registered in 
the program, if certified by the OATELS or a State Apprenticeship 
Agency (where appropriate) to be eligible for probationary employment 
as an apprentice. 

(2) 	 The allowable ratio of apprentices to journeymen on the job site in any craft 
classification shall not be greater than the ratio permitted to the Contractor as 
to the entire work force under the registered program. 

(3) 	 Any worker listed on a payroll at an apprentice wage rate, who is not registered 
or otherwise employed as stated in paragraph (a)(l) of this clause, shall be paid 
not less than the applicable wage determination for the classification of work 
actually performed. In addition, any apprentice performing work on the job 
site in excess of the ratio permitted under the registered program shall be paid 
not less than the applicable wage rate on the wage determination for the work 
actually performed. 

(4) 	 Where a contractor is performing construction on a project in a locality other 
than that in which its program is registered, the ratios and wage rates 
(expressed in percentages of the journeyman's hourly rate) specified in the 
Contractor's or subcontractor's registered program shall be observed. Every 
apprentice must be paid at not less than the rate specified in the registered 
program for the apprentice's level of progress, expressed as a percentage of the 
journeyman hourly rate specified in the applicable wage determination. 

(5) 	 Apprentices shall be paid fringe benefits in accordance with the provisions of 
the apprenticeship program. If the apprenticeship program does not specify 
fringe benefits, apprentices must be paid the full amount of fringe benefits 
listed on the wage determination for the applicable classification. If the 
Administrator determines that a different practice prevails for the applicable 
apprentice classification, fringes shall be paid in accordance with that 
determination. 

(6) 	 In the event OATELS, or a State Apprenticeship Agency recognized by 
OATELS, withdraws approval of an apprenticeship program, the Contractor 
will no longer be permitted to utilize apprentices at less than the applicable 
predetermined rate for the work performed until an acceptable program is 
approved. 

(B) Trainees. 
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(1) 	 Except as provided in 29 CFR 5.16, trainees will not be permitted to work at 
less than the predetermined rate for the work performed unless they are 
employed pursuant to and individually registered in a program which has 
received prior approval, evidenced by formal certification by the U.S. 
Department of Labor, Employment and Training Administration, Office of 
Apprenticeship Training, Employer, and Labor Services (OATELS). The ratio 
of trainees to journeymen on the job site shall not be greater than permitted 
under the plan approved by OATELS. 

(2) 	 Every trainee must be paid at not less than the rate specified in the approved 
program for the trainee's level of progress, expressed as a percentage of the 
journeyman hourly rate specified in the applicable wage determination. 
Trainees shall be paid fringe benefits in accordance with the provisions of the 
trainee program. If the trainee program does not mention fringe benefits, 
trainees shall be paid the full amount of fringe benefits listed in the wage 
determination unless the Administrator of the Wage and Hour Division 
determines that there is an apprenticeship program associated with the 
corresponding journeyman wage rate in the wage determination which 
provides for less than full fringe benefits for apprentices. Any employee listed 
on the payroll at a trainee rate who is not registered and participating in a 
training plan approved by the OATELS shall be paid not less than the 
applicable wage rate in the wage determination for the classification ofwork 
actually performed. In addition, any trainee performing work on the job site in 
excess of the ratio pern1itted under the registered program shall be paid not less 
than the applicable wage rate in the wage determination for the work actually 
performed. 

(3) 	 In the event OATELS withdraws approval of a training program, the 
Contractor will no longer be permitted to utilize trainees at less than the 
applicable predetermined rate for the work performed until an acceptable 
program is approved. 

(C) Equal employment opportunity. The utilization of apprentices, trainees, and 
journeymen under this clause shall be in conformity with the equal employment 
opportunity requirements of Executive Order 11246, as amended and 29 CFR Part 30. 

(End of Clause) 

1.135 FAR 52.222-11 SUBCONTRACTS (LABOR STANDARDS (JUL 2005) 

(a) 	 Definition. "Construction, alteration or repair," as used in this clause means all 
types of work done by laborers and mechanics employed by the construction 
Contractor or construction subcontractor on a particular building or work at the site 
thereof, including without limitation

(5) 	 (1) Altering, remodeling, installation (if appropriate) on the site of the work of 
items fabricated off-site; 

(6) 	 (2) Painting and decorating; 
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(7) 	 (3) Manufacturing or furnishing of materials, articles, supplies, or equipment 
on the site of the building or work; 

(8) 	 (4) Transportation of materials and supplies between the site of the work 
within the meaning of paragraphs (a)(1)(i) and (ii) of the "site of the work" as 
defined in the FAR clause at 52.222-6, Davis-Bacon Act of this contract, and 
a facility which is dedicated to the construction of the building or work and is 
deemed part of the site of the work within the meaning of paragraph (2) of the 
"site of work" definition; and 

(9) 	 (5) Transportation of portions of the building or work between a secondary 
site where a significant portion of the building or work is constructed, which 
is part of the "site of the work" definition in paragraph (a)(1 )(ii) of the FAR 
clause at 52.222-6, Davis-Bacon Act, and the physical place or places where 
the building or work will remain (paragraph (a) (1 )(i) of the FAR clause at 
52.222-6, in the "site of the work" definition). 

(b) 	 The Contractor or subcontractor shall insert in any subcontracts for construction, 
alterations and repairs within the United States the clauses entitled

(1 ) 	 Davis-Bacon Act; 

(2) 	 Contract Work Hours and Safety Standards Act -- Overtime Compensation (if 
the clause is included in this contract); 

(3) 	 Apprentices and Trainees; 

(4) 	 Payrolls and Basic Records; 

(5) 	 Compliance with Copeland Act Requirements; 

(6) 	 Withholding of Funds; 

(7) 	 Subcontracts (Labor Standards); 

(8) 	 Contract Termination - Debarment; 

(9) 	 Disputes Concerning Labor Standards; 

(10) 	 Compliance with Davis-Bacon and Related Act Regulations; and 

(11) 	 Certification of Eligibility. 

(c) 	 The Prime Contractor shall be responsible for compliance by any subcontractor or 
lower tier subcontractor performing construction within the United States with all 
the contract clauses cited in paragraph (b). 

(d) 	 (1) Within 14 days after award of the contract, the Contractor shall deliver to the 
Contracting Officer a completed Standard Form (SF) 1413, Statement and 
Acknowledgment, for each subcontract for construction within the United 
States, including the subcontractor's signed and dated acknowledgment that 
the clauses set forth in paragraph (b) of this clause have been included in the 
subcontract. 
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(2) 	 Within 14 days after the award of any subsequently awarded subcontract the 
Contractor shall deliver to the Contracting Officer an updated completed SF 
1413 for such additional subcontract. 

(e) 	 The Contractor shall insert the substance of this clause, including this paragraph (e) 
in all subcontracts for construction within the United States. 

(End of Clause) 

1.146 DEAR 970.5203-1 MANAGEMENT CONTROLS (JUN 2007) 

(a) (1) 	 The Contractor shall be responsible for maintaining, as an integral part of its 
organization, effective systems of management controls for both administrative 
and programmatic functions. Management controls comprise the plan of 
organization, methods, and procedures adopted including consideration of 
outsourcing of functions by management to reasonably ensure that: the mission 
and functions assigned to the Contractor are properly executed; efficient and 
effective operations are promoted; resources are safeguarded against waste, 
loss, mismanagement, unauthorized use, or misappropriation; all encumbrances 
and costs that are incurred under the contract and fees that are earned are in 
compliance with applicable clauses and other current terms, conditions, and 
intended purposes; all collections accruing to the Contractor in connection with 
the work under this contract, expenditures, and all other transactions and assets 
are properly recorded, managed, and reported; and financial, statistical, and 
other reports necessary to maintain accountability and managerial control are 
accurate, reliable, and timely. 

(2) 	 The systems of controls employed by the Contractor shall be documented and 
satisfactory to DOE. 

(3) 	 Such systems shall be an integral part of the Contractor's management 
functions, including defining specific roles and responsibilities for each level 
of management, and holding employees accountable for the adequacy of the 
management systems and controls in their areas of assigned responsibility. 

(4) 	 The Contractor shall, as part of the internal audit program required elsewhere 
in this contract, periodically review the management systems and controls 
employed in programs and administrative areas to ensure that they are adequate 
to provide reasonable assurance that the objectives of the systems are being 
accomplished and that these systems and controls are working effectively. 
Annually, or at other intervals directed by the Contracting Officer, the 
Contractor shall supply to the Contracting Officer copies of the reports 
reflecting the status of recommendations resulting from management audits 
performed by its internal audit activity and any other audit organization. This 
requirement may be satisfied in part by the reports required under paragraph (i) 
of 48 CFR 970.5232-3, Accounts, records, and inspection. 
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(B) The Contractor shall be responsible for maintaining, as a part of its operational 
responsibilities, a baseline quality assurance program that implements documented 
performance, quality standards, and control and assessment techniques. 

(End of Clause) 

1.148 DEAR 970.5244-1 CONTRACTOR PURCHASING SYSTEM (AUG 2009) 

(A) General. The Contractor shall develop, implement, and maintain formal policies, 
practices, and procedures to be used in the award of subcontracts consistent with this 
clause and 48 CFR subpart 970.44. The Contractor's purchasing system and methods 
shall be fully documented, consistently applied, and acceptable to the Department of 
Energy (DOE) in accordance with 48 CFR 970.440l-l. The Contractor shall 
maintain file documentation which is appropriate to the value of the purchase and is 
adequate to establish the propriety of the transaction and the price paid. The 
Contractor's purchasing performance will be evaluated against such performance 
criteria and measures as may be set forth elsewhere in this contract. DOE reserves 
the right at any time to require that the Contractor submit for approval any or all 
purchases under this contract. The Contractor shall not purchase any item or service, 
the purchase of which is expressly prohibited by the written direction of DOE, and 
shall use such special and directed sources as may be expressly required by the DOE 
Contracting Officer. DOE will conduct periodic appraisals of the Contractor's 
management of all facets of the purchasing function, including the Contractor's 
compliance with its approved system and methods. Such appraisals will be 
performed through the conduct of Contractor Purchasing System Reviews in 
accordance with 48 CFR subpart 44.3, or, when approved by the Contracting Officer, 
through the Contractor's participation in the conduct of the Balanced Scorecard 
performance measurement and performance management system. The Contractor's 
approved purchasing system and methods shall include the requirements set forth in 
paragraphs (B) through (y) of this clause. 

(B) Acquisition ofutility services. Utility services shall be acquired in accordance with 
the requirements of subpart 970.41. 

(c) 	Acquisition ofReal Property. Real property shall be acquired in accordance with 48 
CFR subpart 917.74. 

(d) Advance Notice ofProposed Subcontract Awards. Advance notice shall be provided 
in accordance with 48 CFR 970.4401-3. 

(e) 	Audit ofSubcontractors. 

(1) 	 The Contractor shall provide for

(i) 	 Periodic post-award audit of cost-reimbursement subcontractors at all 
tiers; and 

(ii) 	 Audits, where necessary, to provide a valid basis for pre-award or cost 
or price analysis. 
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(2) 	 Responsibility for determining the costs allowable under each cost
reimbursement subcontract remains with the contractor or next higher-tier 
subcontractor. The Contractor shall provide, in appropriate cases, for the 
timely involvement of the Contractor and the DOE Contracting Officer in 
resolution of subcontract cost allowability. 

(3) 	 Where audits of subcontractors at any tier are required, arrangements may be 
made to have the cognizant Federal agency perform the audit of the 
subcontract. These arrangements shall be made administratively between DOE 
and the other agency involved and shall provide for the cognizant agency to 
audit in an appropriate manner in light of the magnitude and nature of the 
subcontract. In no case, however, shall these arrangements preclude 
determination by the DOE Contracting Officer of the allowability or 
unallowability of subcontractor costs claimed for reimbursement by the 
Contractor. 

(4) 	 Allowable costs for cost reimbursable subcontracts are to be determined in 
accordance with the cost principles of 48 CFR part 31, appropriate for the type 
of organization to which the subcontract is to be awarded, as supplemented by 
48 CFR part 931. Allowable costs in the purchase or transfer from contractor
affiliated sources shall be determined in accordance with 48 CFR 970.4402-3 
and 48 CFR 31.205-26(e). 

(f) Bonds and Insurance. 

(1) 	 The Contractor shall require performance bonds in penal amounts as set forth 
in 48 CFR 28.102-2(A) for all fixed-priced and unit-priced construction 
subcontracts in excess of $100,000. The Contractor shall consider the use of 
performance bonds in fixed-price non-construction subcontracts, where 
appropriate. 

(2) 	 For fixed-price, unit-priced and cost reimbursement construction subcontracts 
in excess of $1 00,000, a payment bond shall be obtained on Standard Form 
25A modified to name the Contractor as well as the United States of America 
as obligees. The penal amounts shall be determined in accordance with 48 
CFR 28.102-2(b). 

(3) 	 For fixed-price, unit-priced and cost-reimbursement construction subcontracts 
greater than $25,000, but not greater than $100,000, the Contractor shall select 
two or more of the payment protections at 48 CFR 28.102-1 (b), giving 
particular consideration to the inclusion of an irrevocable letter of credit as one 
of the selected alternatives. 

(4) 	 A subcontractor may have more than one acceptable surety in both 
construction and other subcontracts, provided that in no case will the liability 
of anyone surety exceed the maximum penal sum for which it is qualified for 
anyone obligation. For subcontracts other than construction, a co-surety (two 
or more sureties together) may reinsure amounts in excess of their individual 
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capacity, with each surety having the required underwriting capacity that 
appears on the list of acceptable corporate sureties. 

(g) Buy American. The Contractor shall comply with the provisions of the Buy American 
Act as reflected in 48 CFR 52.225-1 and 48 CFR 52.225-9. The Contractor shall 
forward determinations of non-availability of individual items to the DOE 
Contracting Officer for approval. Items in excess of $100,000 require the prior 
concurrence of the Head of Contracting Activity. If, however, the Contractor has an 
approved purchasing system, the Head of the Contracting Activity may authorize the 
Contractor to make determinations of non-availability for individual items valued at 
$100,000 or less. 

(h) Construction and Architect-Engineer Subcontracts. 

(1) 	 Independent Estimates. A detailed, independent estimate of costs shall be 
prepared for all construction work to be subcontracted. 

(2) 	 Specifications. Specifications for construction shall be prepared in accordance 
with the DOE publication entitled "General Design Criteria Manual. " 

(3) 	 Prevention ofConflict ofInterest. 

(i) 	 The Contractor shall not award a subcontract for construction to the 
architect-engineer firm or an affiliate that prepared the design. This 
prohibition does not preclude the award of a "turnkey" subcontract so 
long as the subcontractor assumes all liability for defects in design and 
construction and consequential damages. 

(ii) 	 The Contractor shall not award both a cost-reimbursement subcontract 
and a fixed-price subcontract for construction or architect-engineer 
services or any combination thereof to the same firm where those 
subcontracts will be performed at the same site. 

(iii) 	 The Contractor shall not employ the construction subcontractor or an 
affiliate to inspect the firm's work. The contractor shall assure that the 
working relationships of the construction subcontractor and the 
subcontractor inspecting its work and the authority of the inspector are 
clearly defined. 

(i) 	 Contractor-Affiliated Sources. Equipment, materials, supplies, or services from a 
contractor-affiliated source shall be purchased or transferred in accordance with 48 
CFR 970.4402-3. 

(j) 	Contractor-Subcontractor Relationship. The obligations of the Contractor under 
paragraph (A) of this clause, including the development of the purchasing system and 
methods, and purchases made pursuant thereto, shall not relieve the Contractor of any 
obligation under this contract (including, among other things, the obligation to 
properly supervise, administer, and coordinate the work of subcontractors). 
Subcontracts shall be in the name of the Contractor, and shall not bind or purport to 
bind the Government. 
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(k) 	Government Property. Identification, inspection, maintenance, protection, and 
disposition of Government Property shall conform with the policies and principles of 
48 CFR part 4S, 48 CFR part 94S, the Federal Property Management Regulations, 41 
CFR chapter 101, the DOE Property Management Regulations, 41 CFR chapter 109, 
and their contracts. 

(1) 	 Indemnification. Except for Price-Anderson Nuclear Hazards Indemnity, no 
subcontractor may be indemnified except with the prior approval of the Senior 
Procurement Executive. 

(m)Leasing ofMotor Vehicles. Contractors shall comply with 48 CFR subpart 8.11 and 
48 CFR subpart 908.11. 

(n) [Reserved] 

(0) 	Management, Acquisition and Use ofInformation Resources. Requirements for 
automatic data processing resources and telecommunications facilities, services, and 
equipment, shall be reviewed and approved in accordance with applicable DOE 
Orders and regulations regarding infornlation resources. 

(P) Priorities, Allocations and Allotments. Priorities, allocations and allotments shall be 
extended to appropriate subcontracts in accordance with the clause or clauses of this 
contract dealing with priorities and allocations. 

(q) Purchase ofSpecial Items. Purchase of the following items shall be in accordance 
with the following provisions of 48 CFR subpart 8.S, 48 CFR subpart 908.71, Federal 
Management Regulation 41 CFR part 102, and the Federal Property Management 
Regulation 41 CFR chapter 101: 

(1) Motor vehicles-48 CFR 908.7101 

(2) Aircraft-48 CFR 908.7102 

(3) Security Cabinets-48 CFR 908.7106 

(4) Alcohol-48 CFR 908.7107 

(S) He1ium-48 CFR subpart 8.5 

(6) Fuels and packaged petroleum products-48 CFR 908.7109 

(7) Coal-48 CFR 908.7110 

(8) Arms and Ammunition-48 CFR 908.7111 

(9) Heavy Water-48 CFR 908.7121(A) 

(10) Precious Metals-48 CFR 908.7121(B) 

(11) Lithium-48 CFR 908.7121(c) 

(12) Products and services of the blind and severely handicapped-41 CFR 101
26.701 
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(r) 	Purchase versus Lease Determinations. Contractors shall determine whether required 
equipment and property should be purchased or leased, and establish appropriate 
thresholds for application of lease versus purchase determinations. Such 
determinations shall be made

(1) At time of original acquisition; 

(2) When lease renewals are being considered; and 

(3) At other times as circumstances warrant. 

(s) 	Quality Assurance. Contractors shall provide no less protection for the Government 
in its subcontracts than is provided in the prime contract. 

(t) 	SetoffofAssigned Subcontractor Proceeds. Where a subcontractor has been 
permitted to assign payments to a financial institution, the assignment shall treat any 
right of setoff in accordance with 48 CFR 932.803. 

(u) Strategic and Critical Materials. The Contractor may use strategic and critical 
materials in the National Defense Stockpile. 

(v) 	Termination. When subcontracts are terminated as a result of the termination of all or 
a portion of this contract, the Contractor shall settle with subcontractors in conformity 
with the policies and principles relating to settlement of prime contracts in 48 CFR 
subparts 49.1, 49.2 and 49.3. When subcontracts are terminated for reasons other 
than termination of this contract, the Contractor shall settle such subcontracts in 
general conformity with the policies and principles in 48 CFR subparts 49.1, 49.2, 
49.3 and 49.4. Each such termination shall be documented and consistent with the 
terms of this contract. Terminations which require approval by the Govemment shall 
be supported by accounting data and other information as may be directed by the 
Contracting Officer. 

(w) Unclassified Controlled Nuclear Information. Subcontracts involving unclassified 
uncontrolled nuclear information shall be treated in accordance with 10 CFR part 
1017. 

(x) Subcontract Flowdown Requirements. In addition to terms and conditions that are 
included in the prime contract which direct application of such terms and conditions 
in appropriate subcontracts, the Contractor shall include the following clauses in 
subcontracts, as applicable: 

(1) Davis-Bacon clauses prescribed in 48 CFR 22.407. 

(2) Foreign Travel clause prescribed in 48 CFR 952.247-70. 

(3) Counterintelligence clause prescribed in 48 CFR 970.0404-4(a). 

(4) Service Contract Act clauses prescribed in 48 CFR 22.1006. 

(5) State and local taxes clause prescribed in 48 CFR 970.2904-l. 

(6) Cost or pricing data clauses prescribed in 48 CFR 970.1504-3-1 (b). 
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(y) Legal Services. Contractor purchases oflitigation and other legal services are subject 
to the requirements in 10 CFR part 719 and the requirements of this clause. 

(End of Clause) 

1.150 DEAR 970.5228-1 INSURANCE-LITIGATION AND CLAIMS (AUG 2009) 

(A) The Contractor may, with the prior written authorization of the Contracting Officer, 
and shall, upon the request of the Government, initiate litigation against third parties, 
including proceedings before administrative agencies, in connection with this 
contract. The Contractor shall proceed with such litigation in good faith and as 
directed from time to time by the Contracting Officer. 

(B) The Contractor shall give the Contracting Officer immediate notice in writing of any 
legal proceeding, including any proceeding before an administrative agency, filed 
against the Contractor arising out of the performance of this contract. Except as 
otherwise directed by the Contracting Officer, in writing, the Contractor shall furnish 
immediately to the Contracting Officer copies of all pertinent papers received by the 
Contractor with respect to such action. The Contractor, with the prior written 
authorization of the Contracting Officer, shall proceed with such litigation in good 
faith and as directed from time to time by the Contracting Officer. 

(c) 	(1) Except as provided in paragraph (c)(2) of this clause, the Contractor shall 
procure and maintain such bonds and insurance as required by law or approved 
in writing by the Contracting Officer. 

(2) 	 The Contractor may, with the approval of the Contracting Officer, maintain a 
self-insurance program; provided that, with respect to workers' compensation, 
the Contractor is qualified pursuant to statutory authority. 

(3) 	 All bonds and insurance required by this clause shall be in a form and amount 
and for those periods as the Contracting Officer may require or approve and 
with sureties and insurers approved by the Contracting Officer. 

(d) The Contractor agrees to submit for the contracting officer's approval, to the extent 
and in the manner required by the Contracting Officer, any other bonds and insurance 
that are maintained by the Contractor in connection with the performance of this 
contract and for which the Contractor seeks reimbursement. If an insurance cost 
(whether a premium for commercial insurance or related to self-insurance) includes a 
portion covering costs made unallowable elsewhere in the contract, and the share of 
the cost for coverage for the unallowable cost is determinable, the portion of the cost 
that is otherwise an allowable cost under this contract is reimbursable to the extent 
determined by the Contracting Officer. 

(e) Except as provided in subparagraphs (g) and (h) of this clause, or specifically 
disallowed elsewhere in this contract, the Contractor shall be reimbursed

(1) 	 For that portion of the reasonable cost of bonds and insurance allocable to this 
contract required in accordance with contract terms or approved under this 
clause; and 
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(2) 	 For liabilities (and reasonable expenses incidental to such liabilities, including 
litigation costs) to third persons not compensated by insurance or otherwise 
without regard to and as an exception to the clause of this contract entitled 
"Obligation of Funds." 

(f) The Government's liability under paragraph (e) of this clause is subject to the 
availability of appropriated funds. Nothing in this contract shall be construed as 
implying that the Congress will, at a later date, appropriate funds sufficient to meet 
deficiencies. 

(g) Notwithstanding any other provision of this contract, the Contractor shall not be 
reimbursed for liabilities (and expenses incidental to such liabilities, including 
litigation costs, counsel fees, judgment and settlements)

(1) Which are otherwise unallowable by law or the provisions of this contract; or 

(2) 	 For which the Contractor has failed to insure or to maintain insurance as 
required by law, this contract, or by the written direction of the Contracting 
Officer. 

(h) In addition to the cost reimbursement limitations contained in 48 CFR Part 31, as 
supplemented by 48 CFR 970.31, and notwithstanding any other provision of this 
contract, the Contractor's liabilities to third persons, including employees but 
excluding costs incidental to worker's compensation actions, (and any expenses 
incidental to such liabilities, including litigation costs, counsel fees, judgments and 
settlements) shall not be reimbursed if such liabilities were caused by Contractor 
managerial personnel's 

(1) 	 Willful misconduct; 

(2) 	 Lack of good faith; or 

(3) 	 Failure to exercise prudent business judgment, which means failure to act in 
the same manner as a prudent person in the conduct of competitive business; 
or, in the case of a non-profit educational institution, failure to act in the 
manner that a prudent person would under the circumstances prevailing at the 
time the decision to incur the cost is made. 

(i) 	 The burden of proof shall be upon the Contractor to establish that costs covered by 
paragraph (h) of this clause are allowable and reasonable if, after an initial review of 
the facts, the Contracting Officer challenges a specific cost or informs the Contractor 
that there is reason to believe that the cost results from willful misconduct, lack of 
good faith, or failure to exercise prudent business judgment by contractor managerial 
personnel. 

U) 	 (1) All litigation costs, including counsel fees, judgments and settlements shall be 
differentiated and accounted for by the Contractor so as to be separately 
identifiable. If the Contracting Officer provisionally disallows such costs, then 
the Contractor may not use funds advanced by DOE under the contract to 
finance the litigation. 
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(2) 	 Punitive damages are not allowable unless the act or failure to act which gave 
rise to the liability resulted from compliance with specific terms and conditions 
of the contract or written instructions from the Contracting Officer. 

(3) 	 The portion of the cost of insurance obtained by the Contractor that is allocable 
to coverage ofliabilities referred to in paragraph (g)(1) of this clause is not 
allowable. 

(4) 	 The term "contractor's managerial persOlmel" is defined in clause paragraph U) 
of 48 CFR 970.5245-1. 

(k) The Contractor may at its own expense and not as an allowable cost procure for its 
own protection insurance to compensate the Contractor for any unallowable or non
reimbursable costs incurred in connection with contract performance. 

(1) 	 If any suit or action is filed or any claim is made against the Contractor, the cost and 
expense of which may be reimbursable to the Contractor under this contract, and the 
risk of which is then uninsured or is insured for less than the amount claimed, the 
Contractor shall 

(1) 	 Immediately notify the Contracting Officer and promptly furnish copies of all 
pertinent papers received; 

(2) 	 Authorize Department representatives to collaborate with: in-house or DOE
approved outside counsel in settling or defending the claim; or counsel for the 
insurance carrier in settling or defending the claim if the amount of the liability 
claimed exceeds the amount of coverage, unless precluded by the terms of the 
insurance contract; and 

(3) 	 Authorize Department representatives to settle the claim or to defend or 
represent the Contractor in and/or to take charge of any litigation, if required 
by the Department, if the liability is not insured or covered by bond. In any 
action against more than one Department Contractor, the Department may 
require the Contractor to be represented by common counsel. Counsel for the 
Contractor may, at the Contractor's own expense, be associated with the 
Department representatives in any such claim or litigation. 

(End of Clause) 

1.152 	 DEAR 970.5223-2 AFFIRMATIVE PROCUREMENT PROGRAM (MAR 2003) 
AS MODIFIED BY DOE AL 2008-05 

(a) 	 In the performance of this contract, the Contractor shall comply with the 
requirements of Executive Order 13423 and the U.S. Department of Energy (DOE) 
Affirmative Procurement Program Guidance. This guidance includes requirements 
concerning environmentally preferable products and services, recycled content 
products and biobased products. This guidance is available on the Internet. 

(b) 	 In complying with the requirements of paragraph (a) of this clause, the Contractor 
shall coordinate its activities with the DOE Recycling Coordinator. Reports required 
by paragraph (c) of this clause shall be submitted through the DOE Recycling 
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Coordinator. 

(c) 	 The Contractor shall prepare and submit reports, at the end of the Federal fiscal year, 
on matters related to the acquisition of items designated in EPA's Comprehensive 
Procurement Guidelines that Federal agencies and their Contractors are to procure 
with recovered/recycled content. 

(d) 	 If the Contractor subcontracts a significant portion of the operation of the 
Government facility which includes the acquisition of items designated in EPA's 
Comprehensive Procurement Guidelines, the subcontract shall contain a clause 
substantially the same as this clause. The EPA Comprehensive Procurement 
Guidelines identify products which Federal agencies and their Contractors are to 
procure with recycled content pursuant to 40 CFR 247. Examples of such a 
subcontract would be operation ofthe facility supply function, construction or 
remodeling at the facility, or maintenance of the facility motor vehicle fleet. In 
situations in which the facility management Contractor can reasonably determine the 
amount of products with recovered/recycled content to be acquired under the 
subcontract, the facility management Contractor is not required to flow down the 
reporting requirement of this clause. Instead, the facility management Contractor 
may include such quantities in its own report and include an agreement in the 
subcontract that such products will be acquired with recovered/recycled content and 
that the subcontractor will advise if it is unable to procure such products with 
recovered/recycled content because the product is not available (i) competitively 
within a reasonable time, (ii) at a reasonable price, or, (iii) within the performance 
requirements. If reports are required of the subcontractor, such reports shall be 
submitted to the facility management Contractor. The reports may be submitted at 
the conclusion of the subcontract term provided that the subcontract delivery term is 
not multi-year in nature. If the delivery term is multi-year, the subcontractor shall 
report its accomplishments for each Federal fiscal year in a manner and at a time or 
times acceptable to both parties 

(e) 	 When this clause is used in a subcontract, the word "Contractor" will be understood 
to mean "subcontractor" and the term "DOE Recycling Coordinator" will be 
understood to mean "Contractor Recycling Coordinator." 

(End of Clause) 

1.154 	 DEAR 970.5215-1 TOTAL AVAILABLE FEE: BASE FEE AMOUNT AND 
PERFORMANCE FEE AMOUNT (DEC 2000) 

(a) 	 Total available fee Total available fee, consisting of a base fee amount (which may 
be zero) and a performance fee amount (consisting of an incentive fee component for 
objective performance requirements, an award fee component for sUbjective 
performance requirements, or both) determined in accordance with the provisions of 
this clause, is available for payment in accordance with the clause of this contract 
entitled, "Payments and advances." 

(b) 	 Fee Negotiations Prior to the beginning of each fiscal year under this contract, or 
other appropriate period as mutually agreed upon and, if exceeding one year, 
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approved by the Senior Procurement Executive, or designee, the contracting officer 
and Contractor shall enter into negotiation of the requirements for the year or 
appropriate period, including the evaluation areas and individual requirements 
subject to incentives, the total available fee, and the allocation of fee. The 
contracting officer shall modify this contract at the conclusion of each negotiation to 
reflect the negotiated requirements, evaluation areas and individual requirements 
subject to incentives, the total available fee, and the allocation of fee. In the event 
the parties fail to agree on the requirements, the evaluation areas and individual 
requirements subject to incentives, the total available fee, or the allocation of fee, a 
unilateral determination will be made by the contracting officer. The total available 
fee amount shall be allocated to a twelve month cycle composed of one or more 
evaluation periods, or such longer period as may be mutually agreed to between the 
parties and approved by the Senior Procurement Executive, or designee. 

(c) 	 Determination of Total Available Fee Amount Earned 

(1) 	 The Government shall, at the conclusion of each specified evaluation period, 
evaluate the contractor's performance of all requirements, including 
performance based incentives completed during the period, and determine the 
total available fee amount earned. At the contracting officer's discretion, 
evaluation of incentivized performance may occur at the scheduled 
completion of specific incentivized requirements. 

(2) 	 The DOE OperationslField Office Manager, or designee, will be Theodore D. 
Sherry, Manager, Y-12 Site Office. The contractor agrees that the 
determination as to the total available fee earned is a unilateral deternlination 
made by the DOE Operations/Field Office Manager, or designee. 

(3) 	 The evaluation of contractor performance shall be in accordance with the 
Performance Evaluation and Measurement Planes) described in subparagraph 
(d) of this clause unless otherwise set forth in the contract. The Contractor 
shall be promptly advised in writing of the fee determination, and the basis of 
the fee determination. In the event that the contractor's performance is 
considered to be less than the level of performance set forth in the Statement 
of Work, as amended to include the current Work Authorization Directive or 
similar document, for any contract requirement, it will be considered by the 
DOE Operations/Field Office Manager, or designee, who may at his/her 
discretion adjust the fee determination to reflect such performance. Any such 
adjustment shall be in accordance with the clause entitled, "Conditional 
Payment of Fee, Profit, and Other Incentives - Facility Management 
Contracts" if contained in the contract. [68 FR 68771, Dec. 10,2003] 

(4) 	 At the sole discretion of the Government, unearned total available fee amounts 
may be carried over from one evaluation period to the next, so long as the 
periods are within the same award fee cycle. 

(d) 	 Performance Evaluation and Measurement Planes) To the extent not set forth 
elsewhere in the contract: 
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(1) 	 The Government shall establish a Performance Evaluation and Measurement 
Planes) upon which the determination of the total available fee amount earned 
shall be based. The Performance Evaluation and Measurement Planes) will 
address all of the requirements of contract performance specified in the 
contract directly or by reference. A copy of the Performance Evaluation and 
Measurement Planes) shall be provided to the Contractor: 

(i) 	 prior to the start of an evaluation period if the requirements, evaluation 
areas, specific incentives, amount of fee, and allocation of fee to such 
evaluation areas and specific incentives have been mutually agreed to 
by the parties; or 

(ii) 	 not later than thirty days prior to the scheduled start date of the 
evaluation period, if the requirements, evaluation areas, specific 
incentives, amount of fee, and allocation of fee to such evaluation 
areas and specific incentives have been unilaterally established by the 
contracting officer. 

(2) 	 The Performance Evaluation and Measurement Planes) will set forth the 
criteria upon which the Contractor will be evaluated relating to any technical, 
schedule, management, and/or cost objectives selected for evaluation. Such 
criteria should be objective, but may also include subjective criteria. The 
Planes) shall also set forth the method by which the total available fee amount 
will be allocated and the amount earned determined. 

(3) 	 The Performance Evaluation and Measurement Planes) may, consistent with 
the contract statement of work, be revised during the period of performance. 
The contracting officer shall notify the contractor: 

(i) 	 of such unilateral changes at least ninety calendar days prior to the end 
of the affected evaluation period and at least thirty calendar days prior 
to the effective date of the change; 

(ii) 	 of such bilateral changes at least sixty calendar days prior to the end of 
the affected evaluation period; or 

(iii) 	 if such change, whether unilateral or bilateral, is urgent and high 
priority, at least thirty calendar days prior to the end of the evaluation 
period. 

(e) Schedule for total available fee amount earned determinations The DOE 
Operations/Field Office Manager, or designee, shall issue the final total available fee 
amount earned determination in accordance with: the schedule set forth in the 
Performance Evaluation and Measurement Planes); or as otherwise set forth in this 
contract. However, a determination must be made within sixty calendar days after 
the receipt by the contracting officer of the Contractor's self-assessment, if one is 
required or permitted by paragraph (f) of this clause, or seventy calendar days after 
the end of the evaluation period, whichever is later, or a longer period if the 
Contractor and contracting officer agree. If the contracting officer evaluates the 
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Contractor's performance of specific requirements on their completion, the payment 
of any earned fee amount must be made within seventy calendar days (or such other 
time period as mutually agreed to between the contracting officer and the 
Contractor) after such completion. If the determination is delayed beyond that date, 
the Contractor shall be entitled to interest on the determined total available fee 
amount earned at the rate established by the Secretary of the Treasury under section 
12 of the Contract Disputes Act of 1978 (41 U.S.C. 611) that is in effect on the 
payment date. This rate is referred to as the "Renegotiation Board Interest Rate," 
and is published in the Federal Register semiannually on or about January 1 and July 
1. The interest on any late total available fee amount earned determination will 
accrue daily and be compounded in 30-day increments inclusive from the first day 
after the schedule determination date through the actual date the determination is 
issued. That is, interest accrued at the end of any 30-day period will be added to the 
determined amount of fee earned and be subject to interest ifnot paid in the 
succeeding 30-day period. 

(f) 	 Contractor self-assessment Following each evaluation period, the Contractor may 
submit a self-assessment, provided such assessment is submitted within 45 calendar 
days after the end of the period. This self-assessment shall address both the 
strengths and weaknesses of the Contractor's performance during the evaluation 
period. Where deficiencies in performance are noted, the Contractor shall describe 
the actions planned or taken to correct such deficiencies and avoid their recurrence. 
The DOE Operations/Field Office Manager, or designee, will review the Contractor's 
self-assessment, if submitted, as part of its independent evaluation of the 
Contractor's management during the period. A self-assessment, in and of itself may 
not be the only basis for the award fee determination. 

I.157 RESERVED 

I.159 DEAR 970.5231-4 PREEXISTING CONDITIONS (DEC 2000) 

(a) 	 The Department of Energy agrees to reimburse the contractor, and the contractor 
shall not be held responsible, for any liability (including without limitation, a claim 
involving strict or absolute liability and any civil fine or penalty), expense, or 
remediation cost, but limited to those of a civil nature, which may be incurred by, 
imposed on, or asserted against the contractor arising out of any condition, act, or 
failure to act which occurred before the contractor assumed responsibility on 
November 1,2000. To the extent the acts or omissions of the contractor cause or 
add to any liability, expense or remediation cost resulting from conditions in 
existence prior to November 1, 2000, the contractor shall be responsible in 
accordance with the terms and conditions of this contract. 

(b) 	 The obligations of the Department of Energy under this clause are subject to the 
availability of appropriated funds. 

(c) 	 The contractor has the duty to inspect the facilities and sites and timely identify to 
the contracting officer those conditions which it believes could give rise to a 
liability, obligation, loss, damage, penalty, fine, claim, action, suit, cost, expense, or 
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disbursement or areas of actual or potential noncompliance with the terms and 
conditions of this contract or applicable law or regulation. The contractor has the 
responsibility to take corrective action, as directed by the contracting officer and as 
required elsewhere in this contract. 

1.160 	 RESERVED 

1.167 	 DEAR 970.5232-1 REDUCTION OR SUSPENSION OF ADVANCE, PARTIAL, 
OR PROGRESS PAYMENTS (DEC 2000) 

(A) The Contracting Officer may reduce or suspend further advance, partial, or progress 
payments to the Contractor upon a written determination by the Senior Procurement 
Executive that substantial evidence exists that the Contractor's request for advance, 
partial, or progress payment is based on fraud. 

(B) The Contractor shall be afforded a reasonable opportunity to respond in writing. 

(End of Clause) 

1.168 	 DEAR 970.5215-3 CONDITIONAL PAYMENT OF FEE, PROFIT, OR 
INCENTIVES-FACILITY MANAGEMENT CONTRACTS. 
(AUG 2009) 

(a) General. 

(l) 	 The payment of earned fee, fixed fee, profit, or share of cost savings under 
this contract is dependent upon

(i) 	 The Contractor's or Contractor employees' compliance with the terms 
and conditions of this contract relating to environment, safety and 
health (ES&H), which includes worker safety and health (WS&H), 
including performance under an approved Integrated Safety 
Management System (ISMS); and 

(ii) 	 The Contractor's or Contractor employees' compliance with the terms 
and conditions of this contract relating to the safeguarding of 
Restricted Data and other classified information. 

(2) 	 The ES&H performance requirements of this contract are set forth in its 
ES&H terms and conditions, including the DOE approved contractor ISMS or 
similar document. Financial incentives for timely mission accomplishment or 
cost effectiveness shall never compromise or impede full and effective 
implementation of the ISMS and full ES&H compliance. 

(3) 	 The performance requirements of this contract relating to the safeguarding of 
Restricted Data and other classified information are set forth in the clauses of 
this contract entitled, "Security" and "Laws, Regulations, and DOE 
Directives," as well as in other terms and conditions. 

(4) 	 If the Contractor does not meet the performance requirements of this contract 
relating to ES&H or to the safeguarding of Restricted Data and other 
classified information during any performance evaluation period established 
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under the contract pursuant to the clause of this contract entitled, "Total 
Available Fee: Base Fee Amount and Performance Fee Amount," otherwise 
earned fee, fixed fee, profit or share of cost savings may be unilaterally 
reduced by the contracting officer. 

(b) Reduction Amount. 

(1) 	 The amount of earned fee, fixed fee, profit, or share of cost savings that may 
be unilaterally reduced will be determined by the severity of the performance 
failure pursuant to the degrees specified in paragraphs (c) and (d) of this 
clause. 

(2) 	 If a reduction of earned fee, fixed fee, profit, or share of cost savings is 
warranted, unless mitigating factors apply, such reduction shall not be less 
than 26% nor greater than 100% of the amount of earned fee, fixed fee, profit, 
or the Contractor's share of cost savings for a first degree performance failure, 
not less than 11 % nor greater than 25% for a second degree performance 
failure, and up to 10% for a third degree performance failure. 

(3) 	 In determining the amount of the reduction and the applicability of mitigating 
factors , the contracting officer must consider the Contractor's overall 
performance in meeting the ES&H or security requirements of the contract. 
Such consideration must include performance against any site specific 
performance criteria/requirements that provide additional definition, guidance 
for the amount of reduction, or guidance for the applicability of mitigating 
factors. In all cases, the contracting officer must consider mitigating factors 
that may warrant a reduction below the applicable range (see 48 CFR 
970.1504-1-2). The mitigating factors include, but are not limited to, the 
following ((v), (vi), (vii) and (viii) apply to ES&H only). 

(i) 	 Degree of control the Contractor had over the event or incident. 
(ii) 	 Efforts the Contractor had made to anticipate and mitigate the 

possibility of the event in advance. 
(iii) 	 Contractor self-identification and response to the event to mitigate 

impacts and recurrence. 
(iv) 	 General status (trend and absolute performance) of: ES&H and 

compliance in related areas; or of safeguarding Restricted Data and 
other classified information and compliance in related areas. 

(v) 	 Contractor demonstration to the Contracting Officer's satisfaction that 
the principles of industrial ES&H standards are routinely practiced 
(e.g., Voluntary Protection Program, ISO 14000). 

(vi) 	 Event caused by "Good Samaritan" act by the Contractor (e.g., offsite 
emergency response). 

(vii) 	 Contractor demonstration that a performance measurement system is 
routinely used to improve and maintain ES&H performance (including 
effective resource allocation) and to support DOE corporate decision
making (e.g., policy, ES&H programs), 
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(viii) Contractor demonstration that an Operating Experience and Feedback 
Program is functioning that demonstrably affects continuous 
improvement in ES&H by use oflessons-learned and best practices 
inter- and intra-DOE sites. 

(4) (i) The amount of fee, fixed fee, profit, or share of cost savings that is 
otherwise earned by a contractor during an evaluation period may be 
reduced in accordance with this clause if it is determined that a 
performance failure warranting a reduction under this clause occurs 
within the evaluation period. 

(ii) The amount of reduction under this clause, in combination with any 
reduction made under any other clause in the contract, shall not exceed 
the amount of fee, fixed fee, profit, or the Contractor's share of cost 
savings that is otherwise earned during the evaluation period. 

(iii) For the purposes of this clause, earned fee, fixed fee, profit, or share of 
cost savings for the evaluation period shall mean the amount 
determined by the contracting officer or fee determination official as 
otherwise payable based on the Contractor's performance during the 
evaluation period. Where the contract provides for financial incentives 
that extend beyond a single evaluation period, this amount shall also 
include: any provisional amounts determined otherwise payable in the 
evaluation period; and, if provisional payments are not provided for, 
the allocable amount of any incentive determined otherwise payable at 
the conclusion of a subsequent evaluation period. The allocable 
amount shall be the total amount of the earned incentive divided by the 
number of evaluation periods over which it was earned. 

(iv) The Government will effect the reduction as soon as practicable after 
the end of the evaluation period in which the performance failure 
occurs. If the Government is not aware of the failure, it will effect the 
reduction as soon as practical after becoming aware. For any portion 
of the reduction requiring an allocation the Government will effect the 
reduction at the end of the evaluation period in which it determines the 
total amount earned under the incentive. If at any time a reduction 
causes the sum of the payments the Contractor has received for fee, 
fixed fee, profit, or share of cost savings to exceed the sum of fee, 
fixed fee, profit, or share of cost savings the Contractor has earned 
(provisionally or otherwise), the Contractor shall immediately return 
the excess to the Government. (What the Contractor "has earned" 
reflects any reduction made under this or any other clause of the 
contract.) 

(v) At the end of the contract

(A) The Government will pay the Contractor the amount by which 
the sum of fee, fixed fee, profit, or share of cost savings the 
Contractor has earned exceeds the sum of the payments the 
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Contractor has received; or 

(B) 	 The Contractor shall return to the Government the amount by 
which the sum of the payments the Contractor has received 
exceeds the sum of fee, fixed fee, profit, or share of cost savings 
the Contractor has earned. (What the Contractor "has earned" 
reflects any reduction made under this or any other clause of the 
contract.) 

(c) 	 Environment, Safety and Health (ES&H). Performance failures occur if the 
Contractor does not comply with the contract's ES&H terms and conditions, 
including the DOE approved Contractor ISMS. The degrees of performance failure 
under which reductions of earned or fixed fee, profit, or share of cost savings will be 
determined are: 

(1) 	 First Degree: Performance failures that are most adverse to ES&H. Failure to 
develop and obtain required DOE approval of an ISMS is considered first 
degree. The Government will perform necessary review of the ISMS in a 
timely manner and will not umeasonably withhold approval of the 
Contractor's ISMS. The following performance failures or performance 
failures of similar import will be considered first degree. 

(i) 	 Type A accident (defined in DOE Order 225.1A). 
(ii) 	 Two Second Degree performance failures during an evaluation period. 

(2) 	 Second Degree: Performance failures that are significantly adverse to ES&H. 
They include failures to comply with an approved ISMS that result in an 
actual injury, exposure, or exceedence that occurred or nearly occurred but 
had minor practical long-term health consequences. They also include 
breakdowns of the Safety Management System. The following performance 
failures or performance failures of similar import will be considered second 
degree: 

(i) 	 Type B accident (defined in DOE Order 225.1A). 
(ii) 	 Non-compliance with an approved ISMS that results in a near miss of 

a Type A or B accident. A near miss is a situation in which an 
inappropriate action occurs, or a necessary action is omitted, but does 
not result in an adverse effect. 

(iii) 	 Failure to mitigate or notify DOE of an imminent danger situation 
after discovery, where such notification is a requirement of the 
contract. 

(3) 	 Third Degree: Performance failures that reflect a lack of focus on improving 
ES&H. They include failures to comply with an approved ISMS that result in 
potential breakdown of the System. The following performance failures or 
performance failures of similar import will be considered third degree: 

(i) 	 Failure to implement effective corrective actions to address 
deficiencies/non-compliances documented through: external (e.g., 



B&WY-12 
Modification 218 

DE-AC05-000R22800 
Page 92 

Federal) oversight and/or reported per DOE Order 231.1-2 
requirements; or internal oversight of DOE Order 440.1A 
requirements. 

(ii) 	 Multiple similar non-compliances identified by external (e.g., Federal) 
oversight that in aggregate indicate a significant programmatic 
breakdown. 

(iii) 	 Non-compliances that either have, or may have, significant negative 
impacts to the worker, the public, or the environment or that indicate a 
significant programmatic breakdown. 

(iv) 	 Failure to notify DOE upon discovery of events or conditions where 
notification is required by the terms and conditions of the contract. 

(d) 	 Safeguarding Restricted Data and Other Classified Information. Performance 
failures occur if the Contractor does not comply with the terms and conditions of this 
contract relating to the safeguarding of Restricted Data and other classified 
information. The degrees of performance failure under which reductions of fee, 
profit, or share of cost savings will be determined are as follows: 

(1) 	 First Degree: Performance failures that have been determined, in accordance 
with applicable law, DOE regulation, or directive, to have resulted in, or that 
can reasonably be expected to result in, exceptionally grave damage to the 
national security. The following are examples of performance failures or 
perfornlance failures of similar import that will be considered first degree: 

(i) 	 Non-compliance with applicable laws, regulations, and DOE directives 
actually resulting in, or creating a risk of, loss, compromise, or 
unauthorized disclosure ofTop Secret Restricted Data or other 
information classified as Top Secret, any classification level of 
information in a Special Access Program (SAP), information identified 
as sensitive compartmented information (SCI), or high risk nuclear 
weapons-related data. 

(ii) 	 Contractor actions that result in a breakdown of the safeguards and 
security management system that can reasonably be expected to result 
in the loss, compromise, or unauthorized disclosure of Top Secret 
Restricted Data, or other information classified as Top Secret, any 
classification level of information in aSAP, information identified as 
SCI, or high risk nuclear weapons-related data. 

(iii) 	 Failure to promptly report the loss, compromise, or unauthorized 
disclosure of Top Secret Restricted Data, or other information 
classified as Top Secret, any classification level of information in a 
SAP, information identified as SCI, or high risk nuclear weapons
related data. 

(iv) 	 Failure to timely implement corrective actions stemming from the loss, 
compromise, or unauthorized disclosure of Top Secret Restricted Data 
or other information classified as Top Secret, any classification level 
of information in a SAP, information identified as SCI, or high risk 
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nuclear weapons-related data. 

(2) 	 Second Degree: Performance failures that have been determined, in 
accordance with applicable law, DOE regulation, or directive, to have actually 
resulted in, or that can reasonably be expected to result in, serious damage to 
the national security. The following are examples of performance failures or 
performance failures of similar import that will be considered second degree: 

(i) 	 Non-compliance with applicable laws, regulations, and DOE directives 
actually resulting in, or creating risk of, loss, compromise, or 
unauthorized disclosure of Secret Restricted Data or other information 
classified as Secret. 

(ii) 	 Contractor actions that result in a breakdown of the safeguards and 
security management system that can reasonably be expected to result 
in the loss, compromise, or unauthorized disclosure of Secret 
Restricted Data, or other information classified as Secret. 

(iii) 	 Failure to promptly report the loss, compromise, or unauthorized 
disclosure of Restricted Data or other classified information regardless 
of classification (except for information covered by paragraph 
(d)( 1 )(iii) of this clause). 

(iv) 	 Failure to timely implement corrective actions stemming from the loss, 
compromise, or unauthorized disclosure of Secret Restricted Data or 
other classified information classified as Secret. 

(3) 	 Third Degree: Performance failures that have been determined, in accordance 
with applicable law, regulation, or DOE directive, to have actually resulted in, 
or that can reasonably be expected to result in, undue risk to the common 
defense and security. In addition, this category includes performance failures 
that result from a lack of Contractor management and/or employee attention to 
the proper safeguarding of Restricted Data and other classified information. 
These performance failures may be indicators of future, more severe 
performance failures and/or conditions, and if identified and corrected early 
would prevent serious incidents. The following are examples ofperformance 
failures or performance failures of similar import that will be considered third 
degree: 

(i) 	 Non-compliance with applicable laws, regulations, and DOE directives 
actually resulting in, or creating risk of, loss, compromise, or 
unauthorized disclosure of Restricted Data or other information 
classified as Confidential. 

(ii) 	 Failure to promptly report alleged or suspected violations of laws, 
regulations, or directives pertaining to the safeguarding of Restricted 
Data or other classified information. 

(iii) 	 Failure to identify or timely execute corrective actions to mitigate or 
eliminate identified vulnerabilities and reduce residual risk relating to 
the protection of Restricted Data or other classified information in 
accordance with the Contractor's Safeguards and Security Plan or 
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other security plan, as applicable. 
(iv) 	 Contractor actions that result in performance failures which unto 

themselves pose minor risk, but when viewed in the aggregate indicate 
degradation in the integrityofthe Contractor's safeguards and security 
management system relating to the protection of Restricted Data and 
other classified information. 

(End of Clause) 

Alternate I [AUG 2009]. As prescribed in 970.1504-5(b)(2), replace paragraphs (a), 
(b)(1), (b)(2), and (b)(3) of the basic clause with the following paragraphs (a), (b)(1), 
(b)(2), and (b)(3) and delete paragraph (d). 

(a) General. 

(1) 	 The payment of earned fee, fixed fee, profit, or share of cost savings under 
this contract is dependent upon the Contractor's or Contractor employees' 
compliance with the terms and conditions ofthis contract relating to 
environment, safety and health (ES&H), which includes worker safety and 
health (WS&H), including performance under an approved Integrated Safety 
Management System (ISMS). 

(2) 	 The ES&H performance requirements of this contract are set forth in its 
ES&H terms and conditions, including the DOE approved contractor ISMS or 
similar document. Financial incentives for timely mission accomplishment or 
cost effectiveness shall never compromise or impede full and effective 
implementation of the ISMS and full ES&H compliance. 

(3) 	 If the Contractor does not meet the performance requirements of this contract 
relating to ES&H during any performance evaluation period established under 
the contract pursuant to the clause of this contract entitled, "Total Available 
Fee: Base Fee Amount and Performance Fee Amount," otherwise earned fee, 
fixed fee, profit or share of cost savings may be unilaterally reduced by the 
Contracting Officer. 

(b) Reduction Amount. 

(1) 	 The amount of earned fee, fixed fee, profit, or share of cost savings that may 
be unilaterally reduced will be determined by the severity of the performance 
failure pursuant to the degrees specified in paragraph (c) of this clause. 

(2) 	 If a reduction of earned fee, fixed fee, profit, or share of cost savings is 
warranted, unless mitigating factors apply, such reduction shall not be less 
than 26% nor greater than 100% of the amount of earned fee, fixed fee, profit, 
or the Contractor's share of cost savings for a first degree performance failure, 
not less than 11 % nor greater than 25% for a second degree performance 
failure, and up to 10% for a third degree performance failure. 

(3) 	 In determining the amount of the reduction and the applicability ofmitigating 
factors, the Contracting Officer must consider the Contractor's overall 
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performance in meeting the ES&H requirements of the contract. Such 
consideration must include performance against any site specific performance 
criteria/requirements that provide additional definition, guidance for the 
amount of reduction, or guidance for the applicability of mitigating factors. In 
all cases, the Contracting Officer must consider mitigating factors that may 
warrant a reduction below the applicable range (see 48 CFR 970.1504-1-2). 
The mitigating factors include the following. 

(i) 	 Degree of control the Contractor had over the event or incident. 
(ii) 	 Efforts the Contractor had made to anticipate and mitigate the 

possibility of the event in advance. 
(iii) 	 Contractor self-identification and response to the event to mitigate 

impacts and recurrence. 
(iv) 	 General status (trend and absolute performance) ofES&H and 

compliance in related areas. 
(v) 	 Contractor demonstration to the Contracting Officer's satisfaction that 

the principles of industrial ES&H standards are routinely practiced 
(e.g., Voluntary Protection Program Star Status, or ISO 14000 
Certification). 

(vi) 	 Event caused by "Good Samaritan" act by the Contractor (e.g., offsite 
emergency response). 

(vii) 	 Contractor demonstration that a performance measurement system is 
routinely used to improve and maintain ES&H performance (including 
effective resource allocation) and to support DOE corporate decision
making (e.g., policy, ES&H programs). 

(viii) 	 Contractor demonstration that an Operating Experience and Feedback 
Program is functioning that demonstrably affects continuous 
improvement in ES&H by use oflessons-Iearned and best practices 
inter- and intra-DOE sites. 

Alternate II [AUG 2009]. As prescribed in 970.1504-5(b)(3), insert the following as 
paragraphs (e) and (f) (if Alternate I is also used, redesignate the following as paragraphs 
(d) and (e)). 

(e) Minimum requirements for specified level of performance. 

(1) At a minimum the Contractor must perform the following

(i) 	 The requirements with specific incentives which do not require the 
achievement of cost efficiencies in order to be performed at the level 
of performance set forth in the Statement of Work, Work 
Authorization Directive, or similar document unless an otherwise 
minimum level ofperformance has been established in the specific 
incentive; 

(ii) 	 All of the performance requirements directly related to requirements 
specifically incentivized which do not require the achievement of cost 
efficiencies in order to be performed at a level ofperformance such 
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that the overall performance of these related requirements is at an 
acceptable level; and 

(iii) 	 All other requirements at a level of performance such that the total 
performance of the contract is not jeopardized. 

(2) 	 The evaluation of the Contractor's achievement of the level of performance 
shall be unilaterally determined by the Government. To the extent that the 
Contractor fails to achieve the minimum performance levels specified in the 
Statement of Work, Work Authorization Directive, or similar document, 
during the performance evaluation period, the DOE Operations/Field Office 
Manager, or designee, may reduce any otherwise earned fee, fixed fee, profit, 
or shared net savings for the performance evaluation period. Such reduction 
shall not result in the total of earned fee, fixed fee, profit, or shared net 
savings being less than 25% of the total available fee amount. Such 25% shall 
include base fee, if any. 

(f) Minimum requirements for cost performance. 

(1) 	 Requirements incentivized by other than cost incentives must be performed 
within their specified cost constraint and must not adversely impact the costs 
of performing unrelated activities. 

(2) 	 The performance of requirements with a specific cost incentive must not 
adversely impact the costs of performing unrelated requirements. 

(3) 	 The Contractor's performance within the stipulated cost performance levels 
for the performance evaluation period shall be determined by the Government. 
To the extent the Contractor fails to achieve the stipulated cost performance 
levels, the DOE Operations/Field Office Manager, or designee, may reduce in 
whole or in part any otherwise earned fee, fixed fee, profit, or shared net 
savings for the performance evaluation period. Such reduction shall not result 
in the total of earned fee, fixed fee, profit or shared net savings being less than 
25% of the total available fee amount. Such 25% shall include base fee, if 
any. 

1.169 	 DEAR 970.5215-4 COST REDUCTION (AUG 2009) 

(A) General. 	It is the Department of Energy's (DOE's) intent to have its facilities and 
laboratories operated in an efficient and effective manner. To this end, the Contractor 
shall assess its operations and identify areas where cost reductions would bring cost 
efficiency to operations without adversely affecting the level of performance required 
by the contract. The Contractor, to the maximum extent practical, shall identify areas 
where cost reductions may be effected, and develop and submit Cost Reduction 
Proposals (CRPs) to the Contracting Officer. If accepted, the Contractor may share in 
any shared net savings from accepted CRPs in accordance with paragraph (g) of this 
clause. 

(B) Definitions. Administrative cost is the Contractor cost of developing and 
administering the CRP. 
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Design, process, or method change is a change to a design, process, or method which 
has established cost, technical and schedule baseline, is defined, and is subject to a 
formal control procedure. Such a change must be innovative, initiated by the 
Contractor, and applied to a specific project or program. 

Development cost is the Contractor cost of up-front planning, engineering, 

prototyping, and testing of a design, process, or method. 


DOE cost is the Government cost incurred implementing and validating the CRP. 

Implementation cost is the Contractor cost of tooling, facilities, documentation, etc., 
required to effect a design, process, or method change once it has been tested and 
approved. 

Net Savings means a reduction in the total amount (to include all related costs and 
fee) of performing the effort where the savings revert to DOE control and may be 
available for deobligation. Such savings may result from a specific cost reduction 
effort which is negotiated on a cost-plus-incentive-fee, fixed-price incentive, or firm
fixed-price basis, or may result directly from a design, process, or method change. 
They may also be savings resulting from formal or informal direction given by DOE 
or from changes in the mission, work scope, or routine reorganization of the 
Contractor due to changes in the budget. 

Shared Net Savings are those net savings which result from

(1) 	 A specific cost reduction effort which is negotiated on a cost-plus-incentive-fee 
or fixed-price incentive basis, and is the difference between the negotiated 
target cost of performing an effort as negotiated and the actual allowable cost 
ofperforming that effort; or 

(2) 	 A design, process, or method change, which occurs in the fiscal year in which 
the change is accepted and the subsequent fiscal year, and is the difference 
between the estimated cost of performing an effort as originally planned and 
the actual allowable cost of performing that same effort utilizing a revised plan 
intended to reduce costs along with any Contractor development costs, 
implementation costs, administrative costs, and DOE costs associated with the 
revised plan. Administrative costs and DOE costs are only included at the 
discretion of the Contracting Officer. Savings resulting from formal or 
informal direction given by the DOE or changes in the mission, work scope, or 
routine reorganization of the Contractor due to changes in the budget are not to 
be considered as shared net savings for purposes of this clause and do not 
qualify for incentive sharing. 

(C) Procedure for submission of CRPs. 

(1) 	 CRPs for the establishment of cost-plus-incentive-fee, fixed-price incentive, or 
firm-fixed-price efforts or for design, process, or methods changes submitted 
by the Contractor shall contain, at a minimum, the following: 
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(i) 	 Current Method (Baseline)-A verifiable description of the current scope 
of work, cost, and schedule to be impacted by the initiative, and 
supporting documentation. 

(ii) 	 New Method (New Proposed Baseline)-A verifiable description of the 
new scope of work, cost, and schedule, how the initiative will be 
accomplished, and supporting documentation. 

(iii) 	 Feasibility Assessment-A description and evaluation of the proposed 
initiative and benefits, risks, and impacts of implementation. This 
evaluation shall include an assessment of the difference between the 
current method (baseline) and proposed new method including all 
related costs. 

(2) 	 In addition, CRPs for the establishment of cost-plus-incentive-fee, fixed-price 
incentive, or firm-fixed-price efforts shall contain, at a minimum, the 
following

(i) 	 The proposed contractual arrangement and the justification for its use; 
and 

(ii) 	 A detailed cost/price estimate and supporting rationale. If the approach 
is proposed on an incentive basis, minimum and maximum cost 
estimates should be included along with any proposed sharing 
arrangements. 

(D) Evaluation and Decision. All CRPs must be submitted to and approved by the 
Contracting Officer. Included in the information provided by the CRP must be a 
discussion of the extent the proposed cost reduction effort may

(1) 	 Pose a risk to the health and safety of workers, the community, or to the 
environment; 

(2) 	 Result in a waiver or deviation from DOE requirements, such as DOE Orders 
and joint oversight agreements; 

(3) 	 Require a change in other contractual agreements; 

(4) 	 Result in significant organizational and personnel impacts; 

(5) 	 Create a negative impact on the cost, schedule, or scope of work in another 
area; 

(6) 	 Pose a potential negative impact on the credibility of the Contractor or the 
DOE; and 

(7) 	 Impact successful and timely completion of any of the work in the cost, 

technical, and schedule baseline. 


(E) Acceptance or Rejection of CRPs. Acceptance or rejection of a CRP is a unilateral 
determination made by the Contracting Officer. The Contracting Officer will notify 
the Contractor that a CRP has been accepted, rejected, or deferred within 60 days of 
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receipt. The only CRPs that will be considered for acceptance are those which the 
Contractor can demonstrate, at a minimum, will 

(1) Result in net savings (in the sharing period if a design, process, or method 
change); 

(2) Not reappear as costs in subsequent periods; and 

(3) Not result in any impairment of essential functions. 

(F) The failure of the Contracting Officer to notify the Contractor of the acceptance, 
rejection, or deferral of a CRP within the specified time shall not be construed as 
approval. 

(G) Adjustment to Original Estimated Cost and Fee. 	 Ifa CRP is established on a cost
plus-incentive-fee, fixed-price incentive or firm-fixed-price basis, the originally 
estimated cost and fee for the total effort shall be adjusted to remove the estimated 
cost and fee amount associated with the CRP effort. 

(H) Sharing Arrangement. 	If a CRP is accepted, the Contractor may share in the shared 
net savings. For a CRP negotiated on a cost-plus-incentive-fee or fixed-price 
incentive basis, with the specific incentive arrangement (negotiated target costs, target 
fees, share lines, ceilings, profit, etc.) set forth in the contractual document 
authorizing the effort, the Contractor's share shall be the actual fee or profit resulting 
from such an arrangement. For a CRP negotiated as a cost savings incentive resulting 
from a design, process, or method change, the Contractor's share shall be a 
percentage, not to exceed 25% of the shared net savings. The specific percentage and 
sharing period shall be set forth in the contractual document. 

(1) 	 Validation of Shared Net Savings. The Contracting Officer shall validate actual 
shared net savings. If actual shared net savings cannot be validated, the Contractor 
will not be entitled to a share of the net shared savings. 

(J) Relationship to Other Incentives. Only those benefits of an accepted CRP not 
awardable under other clauses of this contract shall be considered under this clause. 

(K) Subcontracts. The Contractor may include a clause similar to this clause in any 
subcontract. In calculating any estimated shared net savings in a CRP under this 
contract, the Contractor's administration, development, and implementation costs 
shall include any subcontractor's allowable costs, and any CRP incentive payments to 
a subcontractor resulting from the acceptance of such CRP. The Contractor may 
choose any arrangement for subcontractor CRP incentive payments, provided that the 
payments not reduce the DOE's share of shared net savings. 

(End of Clause) 
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ATTACHMENT B - SPECIAL FINANCIAL INSTITUTION ACCOUNT AGREEMENT 
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AGREEMENT FOR USE WITH THE PAYMENTS CLEARED 

FINANCING ARRANGEMENT 

This Special Financial Institution Account Agreement for Use with the Payments Cleared 
Financing Arrangement (Agreement) is entered into this 31 st day of March, 2009, among 
the UNITED STATES OF AMERlCA, represented by the Department of Energy 
(hereinafter referred to as "DOE"), Babcock & Wilcox Technical Services Y-12, LLC, a 
limited liability company existing under the laws of the State of Delaware (hereinafter 
referred to as the Contractor or B&W Y-12) and SunTrust Bank, Inc., a financial 
institution corporation existing under the laws of the State of Georgia, with regional 
offices located at 7610 Gleason Drive, Knoxville, Tennessee (hereinafter referred to as 
the Financial Institution). 

RECITALS 

1. On the effective date of August 31, 2000, DOE and the Contractor entered into 
Contract No. DE-AC05-000R22800 (Contract) providing for the transfer of funds on a 
payments-cleared basis. The term of this Contract is from the effective date of contract 
award through September 30, 2010. 

2. DOE requires that amounts transferred to the Contractor thereunder be deposited in 
a special demand deposit account at a financial institution covered by Department of the 
Treasury-approved Government deposit insurance organizations that are identified in I 
TFM 6-9000 (see Fig. IX-10). These special demand deposits must be kept separate 
from the Contractor's general or other funds, and the parties are agreeable to so 
depositing said amounts with the Financial Institution. 

3. The special demand deposit account shall be deSignated B&W Y-12 Government 
Fund Account #1 (Master Account). All ancillary accounts shall be deSignated the same 
but having a separate number followed by a sub-title denoting its specific purpose as in: 
"GF #2, Payroll," etc. 

COVENANTS 
In consideration of the foregoing, and for other good and valuable considerations, it is 
agreed that

1. The Government shall have a title to the credit balance in said account to secure the 
repayment of all funds transferred to the Contractor, and said title all be superior to 
any lien, title, or claim of the Financial Institution or others with respect to such accounts. 

2. The Financial Institution shall be bound by the provisions of said Contract between 
DOE and the Contractor relating to the transfer of funds into and withdrawal of funds 
from the above special demand deposit account, which are hereby incorporated into this 
Agreement by reference, but the Financial Institution shall not be responsible for the 
application of funds withdrawn from said account. After receipt by the Financial 
Institution of directions from DOE, the Financial Institution shall act thereon and shall be 
under no liability to any party here:o for any action taken in accordance with the said 
written directions. Any written directions received by the Financial Institution from the 

Page 1 of 6 



tl&W Y-lL 

Modification 218 
DE-AC05-000R22800 
Page 102 

Government upon DOE stationery and purporting to be signed by, or signed at the 
written direction of, the Government ay, insofar as the rights, duties, and liabilities of 
the Financial Institution are concerned, be considered as having been properly issued 
and filed with the Financial Institution by DOE. 

3. DOE, or its authorized representatives, shall have access to financial records 
maintained by the Financial Institution with respect to such special demand deposit 
account at all reasonable times and for all reasonable purposes, including, but without 
limitation to, the inspection or copying of such financial records and any or all 
memoranda, checks, payment requests, correspondence, or documents pertaining 
thereto. Such financial records shall be preserved by the Financial Institution for a period 
of 7 years after the final payment under the Agreement. 

4. In the event of the service of any writ of attachment, levy of execution, or 
commencement of garnishment proceedings with respect to the special demand deposit 
account, the Financial Institution shall promptly notify DOE at 

Jill Y. Albaugh, Contracting Officer 
U. S. Department of Energy, NNSA 

Y-1 2 Site Office 
301 Bear Creek Road 
Oak Ridge, TN 37830 

5. DOE shall authorize funds that shall remain available to the extent that obligations 

have been incurred in good faith thereunder by the Contractor to the Financial Institution 

for the benefit of the special demand deposit account. The Financial Institution agrees to 

honor upon presentation for payment all payments issued by the Contractor and to 

restrict all withdrawals against the funds authorized to an amount sufficient to maintain 

the average daily balance in the special demand deposit account in a net positive and as 

close to zero as administratively possible. 


6. Compensation to the Financial Institution shall be by "direct payment of fees" basis 

rather than by "compensating balances" basis. The Financial Institution agrees to 

service the account in this manner based on the requirements and specifications 

contained in the DOE Contractors solicitation, dated, April 1, 1999, and subsequent 

amendments as provided by the Contractor and/or the Financial Institution as service 

requirements and levels of activity have changed. 


The Financial Institution agrees that per-item costs, detailed in the form ·Schedule of 

Financial Institution Processing Charges," contained in the Financial Institution's 

aforesaid revised agreement and attached hereto will remain co stant during the ter of 

this Agreement but will be reviewed annually during the month of November at which 

time said "charges" may be amended based on changes in service requirements and/or 

level of services being actually reneered. The Financial Institution shall calculate the 

monthly fees based on services rendered and use a quarterly average to invoice the 

contractor. The Contractor shall issue an authorization transfer to the Financial 

Institution in payment thereof. 
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7. This Agreement, with all its provisions and covenants, shall be in effect for a term of 
five (5) years, but amended annually as provided in 6 above, beginning on the first day 
of April, 2009, and ending on the 31 st day of March, 2014 

8. DOE, the Con ractor, or the Financial Institution may terminate this Agreement at 
any time within the agreement period upon submitting written notification to the other 
parties 90 days prior to the desired termination date. The specific provisions for 
operating the account during this gO-day period are contained in Covenant 11. 

9. DOE or the Contractor may terminate this Agreement at any time upon 30 days 
written notice to the Financial Institution if DOE or the Contractor, or both parties, find 
that the Financial Institution has failed to substantially perform its obligations under this 
Agreement or that the Financial Institution is performing its obligations in a manner that 
precludes administering the program in an effective and efficie manner or that 
precludes the effective utilization of the Government's cash resources. 

10. Notwithstanding the provisions of Covenants 8 and 9, in the event that the Contract, 
referenced in Recital 1 between DOE and the Contractor is not extended, renewed or is 
terminated, this Agreement between DOE, the Contractor, and the Financial Institution 
shall be terminated automatically upon the delivery of written notice to t e Financial 
Institution. Thereinafter, a subsequent agreement, based on this original agreement 
may be entered into between the DOE, the new "replacement" contactor and the 
Financial Institution to continue to the original term if all of the parties, including the 
"terminating" contractor, are agreeable that such is in the best interest of the DOE. 

11. In the event of termination, the Financial Institution agrees to retain the Contractor's 

special demand deposit account for an additional 90-day period to clear outstanding 

payment items. 


This Agreement shall continue in effect for the 90-day additional period, with exception 

of the following: 


1. Term Agreement (Covenant 7) 
2. Termination of Agreement (Covenants 8 and 9) 

All terms and conditions of the aforesaid proposal submitted by the Financial Institution 

that are not inconsistent with this gO-day additional te shall remain in effect for 's 

period. 

The Financial Institution has submitted the form entitled "SunTrust Proforma Account 

Analysis Statement BWXT Y-12," this form has been accepted by the Contractor and the 

Government and are incorporated herein with the document entitled "Financial 

Institution's Information on Payments Cleared Financing Arrangement" as an integral 

part of this Agreement (Attachment Schedule A). 


IN WITNESS WHEREOF the parties hereto have caused this Agreement, which consists 

of six (6) pages, including the signature pages, to be executed as of the day and year 

first above written. 


Page 3 of 6 



B&WY-12 

Modification 218 

DE-AC05-000R22800 

Page 104The UNITED STATES of AMERICA 

By: ~~~'---"::"":""':~1f----- Date: tfI~j?
Jill 't-:
Y-1 

Babcock & Wilcox Technical Services Y-12, LLC 

By: ~ Date~'J 
Robert M. Ifford, CPA, Chief Financial 0 Icer 

SunTrust Banks, Inc. 

~lJ5UO-
By: \.A.....D~ Date: 4-//1+10'1 

Bob Wrather, Senior Vice President 
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CERTIFICATE 

I, Richard V. Anderson, certify thzt I am the Secretary of the corporation named as 
Contractor herein; that, Robert M. Gifford, who signed this Agreement on behalf of the 
Contractor, was then Chief Financial Officer of said corporation; and that said 
Agreement was duly signed for and in behalf of said corporation by authority of its Board 
of Management, the governing body and is within the scope of its corporate powers. 

(Corporate Seal) 
Richard V. Anderson 
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CERTIFICATE 

I, Eugene S. Hine certify that I am the Group Vice-President of the corporation named as 
Financial Institution herein; that Bob Wrather who signed this Agreement on behalf of the 
Financial Institution, was then Senior Vice President of said corporation; and that said 
Agreement was duly signed for and in behalf of said corporation by authority of its 
governing body and is within the scope of its corporate powers. 

(Corporate Seal) 
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SunTrust Proforma 


Account Analysis Statement 

BWXTY-12 


Balances 
Average Positive Ledger Balance $322.58 

Average Ledger Balance ($645 .16) 
Less: Average Float $322.58 

Average Collected Balance ($967.74) 

Average Negative Collected Balance $967.74 

Average Positive Ccliected Balance $0.00 
Less: 10.00"10 Related Reserves $0.00 

Average Available Balance $0.00 

Net Analysis Position 
Value Of Applicable Available Balance $0.00 

Earnings Credit Rate 0.25% 
Less: Balance Based Charges $4,123.39 

Net Analysis Position ($4,123.39) 

Additional Balances Required to Cover Services 21,577,583 .33 

ServleH Provided For This Period Volume Unit Price Total EXE!nae BIll Regulred 

Demand Deposit Services 
3021 Account Maintenance - Monthly 4 17.0000 $68.00 $355,842.29 
3991 Insufficient Funds Items 0 0.0(100 $0.00 $0.00 
3268 Electronic Credits Posted 0 0.11 00 $0.00 $0.00 
3651 Items Deposited 1 0.1 100 $0.11 $575.63 
3261 Items Paid Not Enclosed 2 0.1;'00 $0.34 $1,779.21 
3263 Items Paid Enclosed 0 0.2000 $0.00 $0.00 
3267 EIec1ronic Debits Posted 110 0.1 00 $12.10 563,319.00 
3258 Check Cashing Fee 0.1 00 $0.11 $575.63 

subtotal: $SIU8 $422,091.76 

Zero Balance Services 
36654 l8A Master Account 1 25.0000 $25.00 $130,824.37 
36655 l8A Sub Account 3 10.0000 $30.00 $156.989.25 

subta·tal: $55.00 $287,813.82 

Controlled Payment Services 
33271 Controlled Paymenl-Mlh Maint 2 100.0000 $200.00 $1 ,046.594.98 
33269 Control Payment-Checks Paid 2,057 0.11 00 $226.27 $1,184,065.23 
33270 Controlled Payment-Mismatches 2 1.0000 $2.00 $10,465.95 
33280 CnU Pymt Issues-Bank Created 0 15.0000 $0.00 $0.00 
33307 CPR Au10 OfT To BankfTran 22 8.0000 $176.00 $921,003.58 
33308 CPR Auto OfT To BanklRcrd 2,137 0.0100 $21.37 $111,828.67 
33276 CPR Returned Item 1 10.0000 $10.00 $52,329.75 

subtotal: $635.604 ' $3.328,288.18 

ARP Services 
63455 Partial Recon - Base Fee 2 60.0000 $120.00 $627,956.99 
63209 ARP Auto OfT To ClientIT ran 4 8.0000 $32.00 $167,455.20 
63210 ARP Auto OfT To ClientIRcrd 4,560 0.0100 $45.60 $238,623.66 

subtotal: $197.60 $1 ,034,035.85 

Wednesday. March 18. 2009 Vers: 01112109 11 :09 Plge 1 of 3 
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Servlc.. Provided For Thle Period Volume Unit Price Total Expene. BaIR!!Iuftd 

Image Delivery Services 
040381 CD-ROM Premium CO 0.0000 $0.00 $0.00 
040381 CD-ROM Premium CD 32.0000 532.00 $167,455.20 
40383 CD ROM Images Per Item 2,057 0.0425 $87.42 $457,479.75 
40389 CD ROM Stmts/Reports Returned 1 0.0000 $0.00 $0.00 

subtotal: $119.42 $624;934.95 

Payment Outsourcing 
42156 Ck Print Monthly Maintenance 1 100.0000 $100.00 $523,297.49 
42209 Ck Prt Auto OfT To SntrstITran 6 5.0000 $30.00 5156,989.25 
42210 Ck Prt Auto OIT To SntrstIRcrd 57,030 0.0030 $171 .09 $895,309.68 

subtotal: $301.09 $1,575,596.42 

ACH Services 
48439 ACH Monthly Maintenance 2 8.0000 $16.00 $83,727.60 
48389 ACH Calendar Monitoring Fee 1 20.0000 $20.00 $104,659.50 
484047 ACH File Transmissions, Self 45 9.0000 $405.00 $2,119,354.64 
48449 ACH File Transmission, Vendor File 16 9.0000 5144.00 5753,548.39 
48457 Consumer PPO Debits Originated 0 0.0400 $0.00 $0.00 
48458 Consumer PPO Credils Originated 14,262 0.0400 $570.48 $2,985,307.53 
48379 ACH Addenda Orig 1,899 0.0200 $37.98 $198,748.39 
48460 Corp Credits Orig CCO,CCO+CTX 767 0.0400 S30.68 $160,547.67 
48434 ACH Deletions - Item 0 10.0000 $0.00 SO.OO 
48435 ACH Deletions Batch Or File 0 10.0000 $0.00 SO.OO 
48388 ACH Exception Processing 0 0.0000 $0.00 $0.00 
48383 ACH Return Item 0 3.0000 $0.00 SO.OO 
48384 ACH NOC Item 5 0.0000 SO.OO SO.OO 
98849 Mise ACH Service Credit 1 _.~:OOOO _($6.00) . .. ($3) ,397.85) 

subtotal: $1,218.14 $6,374,496.07 

ACH fraud Control 
54370 AFC Fraud Cntr1 Monthly Maint [1-1) 25.0000 $25.00 $130,824.37 
54370 AFC Fraud Cntr1 Monthly Maint [2+] 10.0000 $10.00 $52,329.75 

subtotal: $35.00 $183,154.12 

EDI Services 
78861 EDI Setup 820 Pymt Origination 1 0.0000 $0.00 $0.00 
78871 EDI Origination Per 1000 Char 266 0.5000 $133.00 $695,985.66 
78907 EOI Auto OIT To Suntrust/Trans 40 6.0000 $240.00 $1,255,913.98 
78908 EOI Auto OIT To SuntrustiRcrd 4,641 0.0100 $46.41 $242,862.36 
78873 EOI Translated Rpt-Per Item 48 1.0000 $48.00 $251.182.80 
78428 
78950 

EOI Translated Rpt-Faxed Page 
EDI 820 Orig Maint 

48 
2 

1.0000 
105.0r~00 

$48.00 
$210.00 

$251,182.80 
$1.098,924.73 

subtOtal: $725.41 $3,796,052.33 

Wire Transfer Services 
45320 
45323 
45435 

Wire Trsf Monthly MaintlAcct 
WIT Out Rep/Semi (Oper Assist) 
Draw Down Request 

1 
20 
20 

5.0000 
8.0000 
5.0000 

$5.00 
$160.00 
$100.00 

$26,164.87 
$837,275.99 
$523,297.49 

73504 
73505 

WIT Out Rep (OTM PC Wire) 
WIT Out Non-Rep (OTM PC Wire) 

13 
0 

8.0000 
8.0000 

$104.00 
$0.00 

$544,229.39 
SO.OO 

45387 Internal Wire Transfer Credit 0 2.5000 SO.OO SO.OO 
45343 WIT Incoming 20 5.0000 $100.00 $523,297.49 
73506 WIT Internal Rep (OTM PC Wire) 0 5.0000 SO.OO $0.00 

subtotal: $469,00 $2,454,265.23 

Wednesday, March 18, 20Q9 Von: 01112109 11:09 Page 2of3 
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ServlcM Provided For Thl. Period Volume Unit Price l otll Ex~nse &.1R~ulr.cl 

Online Treasury Manager Corp 
73254 Info Rptg Maintenance Fee 1 60.0000 seO.OO $313,978.49 

73256 PO ServicelPer Month 1 5.0000 $5.00 $26,164.87 

73258 PO Acct MalnllPer Acct 6 5.0000 $30.00 $156,989.25 

73260 PO OetaiVPer Item 2,400 0.0250 $60.00 $313,978.49 

73262 SD ServiceJPer Month 1 5.0000 $5.00 $26,164.87 

73264 SD Acct MainllPer Acct 5 5.0000 $25.00 $130,824.37 

73266 SO OetaiVPer Item 167 0.0250 $4.18 521,847.67 

73268 Special Rpt ServicelPer Month 1 10.0000 $10.00 $52,329.75 
73272 CAR Report/Per Day 17 1.0000 517.00 $88,960.57 

73279 CPR-Report(S)lPer Day 20 1.0000 $20.00 $104,659.50 

73280 Stop Service/Per Month 1 12.0000 $12.00 $62,795.70 
73282 Stop PaymenllPer Stop 0 B.OOOO SO.OO $0.00 
73284 ACH ServiceJPer Month 20.0000 $20.00 $104,659.50 
73286 Acct TransferlPer Transfer 1 0.2500 $0.25 $1 ,308.24 
73290 Wire Service/Per Month 1 15.0000 $15.00 $78.494.62 
73292 Image Acct MaintlPer Mo 6 0.0000 $0.00 $0.00 
73294 Image Item RetrtevallPer Image 4 0.7500 $3.00 $15,698.92 

subtotal: $286.43 $1,498,854.81 

International Services 
73502 Inll WIT Out Non-Rep USO OTM 0 5.0000 $0.00 SO.OO 

subtotal: $0.00 $0.00 

Tobll: $4,123.39 $21,577 ,583.321 

Some mas for accounts on analysis may be offset by the value of the balances in the accouot. Fees for additional services are 
available upon request. Please contact your Treasury Management Officer, Relationship Manager or Business Bankar for details. 

Member FDIC. ©2006. SunTrust BanklS, Inc. SunTrust is a federally registered service mark of SunTrust Banks, Inc. 

W.cInesday, March 18, 2009 Verw: C1I12109 11:Oi Page 3 013 
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ATTACHMENT H - SCHEDULE OF SMALL BUSIl'ESS AND SMALL 
DISADVANTAGED BUSINESS TARGETS AND IDENTIFIED FIRMS 
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U.S. 0 pa rtme t of Energy 
N' N 

NItlor.aI.~udfl,Sscurlty Administration P 
o k R'd e, Te ssee 

September 13.2010 

Mr. William Thornton, III 
Director. Pi curement Operations 
Babcock Wilcox T chn ical Services. Y-12, LLC 
Post Office Box 2009 
Oak Ridge, TN 37831 

Dear Mr. Thornton: 

CONTRACT NUMBER DE-AC05-000R22800. APPROVAL OF FISCAL EAR 2011 SMALL 
BUSINESS SUBCO TRACTING GOAlS 

Reference: 	 Letter from William Thornton to Jill Albau . subject. ''OE-AC05-000R22800, 
Request for Approval of Fiscal Years 2010 and 2011 Small Business 
Subcontracting GODls, "dated September 28,2009 

This letter serves to notify you fcrma\ly that your proposed small bus iness goals are approved 
for Fiscal Year 2011 : 

The approved goals are as follows: 

Small Business 45.0% 
Small Disadvantaged Business 10.0% 
Small Woman-Owned Business 10.0% 
Small HUBZone Business 4.0% 
Veteran-Owned Small Business 1.0% 
Service Disabled Veteran Owned Business 1.0% 

If you should have any questions, please contact e at (865) -0760. 

I 
Sincerely, 

dlff ~. ad .0:'7/1 

Jill Y. AI~U9h ! 
Cont cting Officer 
Y -12 Site Office 

cc: 
W . J. Wilson. 602SCA MS 8004. B&W Y-12 
G. D. Mencer. 602SCA, MS 6501. B&W Y-12 
T. E. Vereb. Y12-10. YSO 
S.. Gaines, Y-12-10, YSO 
C Bayless, Y12-10 , YSO 


